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HOI THAO: CHIA SE KINH NGHIEM QUOC TE VE NHUNG VUONG MAC, BAT

CAP VA HUONG HOAN THIEN CAC QUY PINH PHAP LUAT DAN SU VE GIAO

DICH, HQP PONG, SO HUU, QUYEN TAI SAN VA CO CHE GIAI QUYET TRANH
CHAP LIEN QUAN PEN MO HINH KINH TE CHIA SE

Ngay 04-05 thang 11 nam 2021
ASEAN Resort, Thach Thdt, Ha Ni
Ngay 1, 04/11/2021
STT  Thoi gian N¢i dung
L 08:00-08:30 Ding ky dai biéu

Ban t6 chire héi thao

2 08:30-08:40 Tuyén bd Iy do, gi6i thiéu dai biéu va muc dich ciia hoi thio
Ban t6 chirc héi thao
3 08:40-09:00 Phit biéu khai mac
- Ba Nguyén Chi Lan, Phé Vu truéng Vu Phdp ludt déan sw - kinh
te, Bo Tuw phap
- Ong Michael Siegner, Truéng dai dién t6 chirc Hanns Seidel
Foundation (HSF) tai Viét Nam
4 09:00—09:30  Phap luit vé hop ddng lao dong trong béi canh sy phit trién cia cac
md hinh kinh té chia sé tai Viét Nam: Thue trang va huéng hoan
thién
ThS. Dinh Thi Chién, Pai hoc Ludt Thanh phé Ho Chi Minh (trinh bdy
online)
> 09:30 —10:00 Hoan thién khung phap luit vé giai quyét tranh chép lién quan dén
mé hinh Kinh té chia sé
Ludgt sw Tran Anh Huy — Phé Chii tich thuong truc Trung tam Trong tdi
Quéc té Ha Noi
6.

10:00-10:20  Nghi gidi lao



STT Thoi gian
7 10120 - 10:50
8. . .
10:50 — 12:00
% 12:00-13:30
10 13:30 - 14:00
1 14:00-15:00
2. 15:00- 1515
13- 1515_1645
% 16:45-17:00
Ngay 2, 05/11/2021
STT Thoi gian
15 08:00 - 08:30
16 48:30 - 08:40
17 08:40-09:10

Noi dung

Phap luit Viét Nam vé bao vé quyén lgi nguoi tiéu dung trong boi
canh su phat trién ciia cic md hinh kinh té chia sé: Thuc trang va
huéng hoan thién

Ong Cao Xudn Qudng - Truong phong Bdo vé Nguoi tiéu ding, Cuc
Canh tranh va Bdo vé nguoi tiéu dung

Trao d6i, thao luan
Nghi trua

Ping ky dai biéu
Ban t6 chitc hji théo

Xac dinh pham vi ciia kinh té nén tang: Cac khia canh vé dinh nghia
va quan ly

Ong Jonas Pentzien, Nghién civu vién cao cdp, Vién nghién ciu Kinh té
sinh thai hoc, Berlin

Nghi gidi lao

Khung phip 1y ciia mdt s6 qudc gia vé hop dong, co ché giai quyét
tranh chip va quan hé phap Iy giira cac bén lién quan trong mé hinh
kinh t¢ chia sé

Ong Malthe Munkoe, Chuyén gia tw van, BusinessEurope

Két luiin va tong két ngay lam viéc thir nhit

Noi dung
Ping ky dai biéu
Ban 6 chirc héi thao
Tém tit ngay lam viéc thir nhét
Dai dién Bé Tu phap

Quyén s& hiru ddi voi dir liéu nguwoi ding tao ra trong nén kinh té
chia sé - Thue trang va dinh hwéng hoan thién phap luit

Ba Luu Huwong Ly, Vu Phdp ludt dan sie - kinh té, B6 T phdp



STT
18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Thoi gian
09:10 - 09:40
09:40- 10:00
10:00-10:30
10:30 - 12:00
12:00 - 13:30
13:30 — 14:00
14:00 - 15:00
15:00- 15:15
15:15-16:15
16:15-17:30

Noi dung
Hoan thién phap luit vé dau tw kinh doanh nhim quén Iy cic mod
hinh kinh té chia sé tai Viét Nam

Ong Nguyén Hoa Cwong, Phé Vién truong Vién Nghién ciru va qudn 1y
kinh té trung wong (CIEM), B6 Ké hoach va Pdu tw

Nghi gidi lao

Phap luat Viét Nam vé trach nhiém dan sy ciia cic nén tang s trong
mo hinh kinh té chia sé: Thuc trang va huwéng hoan thién

7S. b6 Giang Nam, Khoa Ludt, Pai hoc Quéc gia Ha Noi

Trao ddi, thao luan

Nghi trua

Ping ky dai biéu

Ban 6 chirc héi thao

Nghia vu va trach nhiém phap 1y ciia cac nén tiang trong mé hinh
kinh té chia sé tai chau Au

Ong Malthe Munkoe, Chuyén gia tw vin, BusinessEurope

Nghi gidi lao

Quyén sé hiru doi v6i dir liéu trong boi canh kinh té chia sé tai chiu
Au: ai “s6 hiru” dir li€éu ngwoi dung tao ra trong nén kinh te chia sé?
Ong Malthe Munkoe, Chuyén gia tw vin, BusinessEurope

Két luin va bé mac hoi thao

- Ba Nguyén Chi Lan, Phé Vu trucng Vu Phép ludt dan si - kinh
te, Bo Tw phap

- Ong Michael Siegner, Truéng dai dién t6 chirc Hanns Seidel
Foundation (HSF) tai Viét Nam






DIEU CHINH PHAP LUAT POI VOI CAC DANG THUC VIEC
LAM MOI TRONG KINH TE GIG: TRUONG HQP CUA
NGHE XE OM CONG NGHE

Ts. D6 Hai Ha"
Ths. Dinh Thi Chién*

PAT VAN PE

Su phat trién manh mé& ctia cong viéc dwa trén ing dung nén tang (flatform) —
mot dang cong viéc bap bénh (Gig works) dd gy ra cac cudc tranh luan soi ndi vé ca
nhimg loi ich va mat trai cua n6. Mot mat, cong viéc nay da tao ra co hoi viée lam méi
cho nhiéu nguoi, dac biét la nhiing nguoi can cong viée linh hoat hodc khong thé tim
duoc viée 1am day du nhu sinh vién, ngudi c6 con nho, ngudi 16n tudi, nguoi thiéu viée
lam'. Tuy nhién, loi ich ma cac tai xé nhan duoc khong giéng nhau & cac nudc. Néu
nhu ¢ cac nudc phat trién nhu Uc, céac tai xé rat hai long vai loai cong vige linh hoat
nhung c6 thu nhép tét, thi & cac nudc dang phat trién, dang sau cua loi ich 1am viéc
linh hoat 1a dicu kién 1am vigc khc nghiét, sw bt an tac dong dén ca thé chat va tam 1y
d6i v6i cac tai xé. Viéc sir dung nén tang quan ly theo thuét toan, kiém soat cong nghé
d6i v6i qua trinh lao dong tac dong manh mé dén quyén ty chi ciia nguoi lao dong dudi
dang cuong d¢ lam viéc cao, gid lam vi¢c khong tap trung va giam sat cong vige lién
tuc?.

Tai Viét Nam, mé hinh kinh té nay bét dau phat trién vao nam 2014 véi su xuét
hién dich vu taxi cong nghé ctua Uber.? R4t nhanh chong, mo hinh kinh doanh taxi méi
mé nady da tré nén phé cap va tao suc €ép canh tranh manh mé 1én cac cong ty taxi truyén
thong.* Tuy Uber di rit khoi thi truong Viét Nam vao nim 2018 nhung dich vu taxi
cong nghé da phat trién khong ngimg ké tir ndm 2014 cho dén nay. Ban déu chi 14 dich
vu taxi cong nghé, cac cong ty nén tang (platform companies) &3 mo rong sang dich vu
xe 0m, giao hang hoa va giao thirc an. Hi¢n nay, dang c6 hang chuc cong ty cung ing
cac dich vu van tai thong qua nén tang tng dung (app-based platforms) hoat dong tai
Viét Nam®.

Su ra doi cua cac dich vy van tai dua trén tng dung da nhanh chong lam phat
sinh nhiing thao ludn rong rai vé nhu cau va cach thuc diéu chinh phap luat ddi véi loai
hinh kinh doanh m&i mé nay. Tuy nhién, nhitng thao luan lién quan dén khia canh lao

* Giang vién Khoa luat Dan su - Truong dai hoc Luat Tp.HS Chi Minh.

* Giang vién Khoa luat Dan su - Truong dai hoc Luat Tp.H6 Chi Minh.

! Accenture, ‘Making Delivery Work for Everyone’, March 2021, https://ubernewsroomapi.1Oupcdn.com/wp-
content/uploads/2021/04/Accenture-Making-delivery-work-for-everyone-1-1.pdf.

2 Mohammad Amir Anwar and Mark Graham, ‘Between a rock and a hard place: Freedom, flexibility, precarity
and vulnerability in the gig economy in Africa’, 01 April 2020,
https://journals.sagepub.com/doi/full/10.1177/1024529420914473.

3 https://vist.vn/vn/tin-tuc/2686/kinh-te-chia-se--thuc-trang-va-giai-phap.aspx.

4 https://zingnews.vn/uber-de-lai-gi-sau-4-nam-den-viet-nam-post83105 1 .html.

5 Céc hang xe cong nghé da va dang hoat dong tai Viét Nam co thé ké dén bao gdm: Uber, Grab, Goviet (sau niy
1a Goject), Now, Beamin, Vato, Be, Mego, DiDi, Vinasun taxi.




dong trong kinh té GIG chi bat ddu xuét hién tir khoang ndm 2018. Ban dau, cac thao
luan nay chu yeu thu hep trong pham vi cac chuyén gia tham gia soan thao B luat Lao
dong 2019. Thé nhung, cung voi thoi gian van dé diéu chinh mbi quan hé giita tai xé
cong nghé¢ va cong ty nén tang ngay cang thu hat sy chi y cua cac co quan nha nudc,
t6 chirc cong doan, cac luét gia cling nhu cac nha nghién ctru dén tir nhitng linh vuc
khac nhau (kinh té, lao dong, chinh sach xa hoi, phap luét v.v...). Cac thdo luin xung
quanh van dé nay dic biét tré nén soi dong trong thoi gian gan day, khi ma cac vu xung
dot giita cac cong ty nén tang va tai xé cong nghé dién ra ngdy cang thudng xuyén &
quy md 16n.

Trong bai tham luan nay, chung t6i chu yéu de cap dén ban chat phép 1y ciia quan
h¢ gitra cac tai xé xe hai banh hay con goi 1a tai xé xe 6m cong nghé (XOCN) véi cac
cong ty nén tang (CTNT), dé kiém tra liéu moi quan hé nay c6 thudc d6i twong dicu
chinh cta phap luat lao dong khong va c6 nén diéu chinh bang phap luat lao dong hay
khong?

1. VAINET VE NGHE XE OM CONG NGHE O VIET NAM

Tai Viét Nam, su xudt hién cta cc nén tang dat xe dya trén (mg dung bét dau tir
nam 2014. Sy xuit hién ctia Uber va Grab cung cap dich vu dat xe da lam lung lay cac
dich vu xe 6m va taxi truyen théng von 1a ngudn cong viéc phi chinh thirc cua nhiéu
ngudi Viét Nam’. Bit dau véi khoang 100 tai xé Grabbike, dén cudi naim 2019, mot bao
céo cho thay da co khoang 400.000 tai xé XOCN va 170.000 tai xé taxi cong nghé voi
hang chuc cong ty cung cap cic tmg dung nén tang két ndi tai xé véi khach hang trong
linh vuc van chuyén hanh khéch va giao dd an®. Picu dang néi 1a, ¢ Viét Nam, phén 16n
cac tai xé tham gia chay xe nhu 1a mot nghé nghiép kiém song, va ho phai bo chi phi dé
mua xe, dién thoai nhu mét khoan dau tu de chay xe chtr khong thuan tuy 1 “chia sé
ngudn tai nguyén du thira” trong nén kinh té chia sé thué ban dau. Mot nghién ctru vé
thuc trang cong viée tai xé cong nghé trén dia ban thanh phb HO Chi Minh di dua ra
két luan, c6 4 dic trung co ban cua kinh té chia sé & Viét Nam: (i) viéc lam chu 1 dong
toan thoi gian; (ii) dau tu phuong tién dé tham gia thay vi chia se tai nguyén c6 san, du
thira (iii) lao dong tu do nhung bip bénh va (iv) phan 16n luc lugng lao dong tham gia
vao viéc chay xe cong ngh¢ xem cong viéc nay tré thanh nghé chinh thtrc va c6 nhu cu
gin bo 1au dai. .

Do yéu t6 cong nghé chi phéi nén moi quan hé gilia tai xé cong nghé va cong ty
mang nhitng dac trung nhét dinh dan den nhirng tranh cai vé van dé phap luat diéu chinh
d6i voi mdi quan hé nay. Van dé quyén loi cia tai xé c6 duoc dam bao hay khong phu

¢ Huynh Thi Ngoc Tuyét, D5 Hai Ha, Dao Minh Toan va cong su, Phia sau cau chuyén “dbi tac tai x&”:
Tinh trang bap bénh cua nghé xe 0m cong nghé ¢ Viét Nam va su can thiét cua viéc diéu chinh bang phap luat,
Hoi thao tham vAn nghién ciru vé lao dong trong cac nén tang cong nghé tai Viét Nam, Tp. HCH thang 10/2021.

7 Unknown, ‘Uber, Others Change Vietnam’s Motorbike Culture’, 27 June 2017, available at Uber, Others Change
Vietnam’s Motorbike Culture | Voice of America - English (voanews.com).

$ Huynh Thi Ngoc Tuyét, DS Hai Ha, Pao Minh Toan va cong su, tldd. Cac cong ty nén ting di va dang hoat
dong tai Viét Nam bao g(‘Sm: Uber, Grab, Goviet, Goject, Now, Beamin, Fastgo, Vato, Be, Mego, DiDi, Vinasun
taxi.

9 Nguyén Birc Loc, nén kinh té chia s¢ mang dac tinh Viét Nam, qua quan sat truong hop dich vu xe cong nghé
trén dia ban TP. H5 Chi Minh, Héi thao tham vén nghién ctru vé lao dong trong cac nén tang cong nghé tai Viét
Nam, Tp. HCH thang 10/2021. Theo nghién ctru ndy c6 68% trong s6 400 tai x¢ dugc khao sat tai TP. Ho Chi
Minh 1am cong viéc nay nhu 1a mét nghé nghiép dé kiém séng.




thudc rat 1én vao viée tra 1oi cau hoi lidu phép liéu quan h¢ gitra tai xé va cong ty cong
nghé c6 thudc dbi twong diéu chinh cta phap luat lao dong hay khong. Hién cac cong
ty cong nghé minh thi trong hop dong tai xé chi 1a dbi tac kinh doanh chtr khong phai
nguoi lao dong, con cac co quan chirc nang va gioi khoa hoc Van t6n tai nhimg ¥ kién
trai nguoc nhau vé van dé nay. Trén thuce té, quan hé cua tai xé xe cong nghé khong
duogc coi la quan h¢ lao dong nén tai xé khong dugc hudng nhitng bao vé ma phap luat
lao dong danh cho hgo nhu cac dam bao vé viéc lam, thu nhap, an toan lao dong va cac
ché d6 an sinh x4 hdi. Trén thyuc té, vin dé viéc 1am, thu nhép cua tai xé rat bép bénh
trong khi ho lai khéng dugc dam bao bdi mot ché do an sinh xa hoi nao'”

C6 thé noi, dbi v4i cac cong viée phat sinh trong nén kinh t& GIG, nghé tai xé
cong nghé, dac biét 1a tai xé xe 6m cong ngh¢ ddy 1én nhitng vin dé can phai xem xét
bai tinh trang béap bénh va dé bi ton thuong cta ho. Nhitng loi ich ban ddu nhu thu nhap
tbt, cong viée linh hoat duong nhu da khong con ding nira, dac biét dbi véi cac tai xé
chon cong viéc nay lam nghé kiém sdng. Mot s6 nghién ciru gan ddy da cho thiy tinh
trang bap bénh, yéu thé cua tai xé cong nghé da dén mirc can phai dugce xem xét.

Thir nhat, thoi gian lam viéc nhiéu, d‘iéu kién lam viéc khdc nghiét nhung thu
nhap thdp, bap bénh. Mac du dugc linh hoat vé thoi gio 1am viée, nhung de c6 thu nhap
du song, cac tai xé nay c6 thé sip xép thoi gian nghi ngoi, nhung thyc té ho lam viéc
thudng nhiéu hon thoi gian lam viéc binh thuong ciia NLD, khong ¢6 ngy nghi c6
lwong, va tham chi nhiéu tai xé khong dam ty thuéng cho minh ngay nghi, ma chi nghi
khi ¢6 viéc hodc dm dau khong thé di lam. Tuy vay, thu nhap mang lai thép va khong
6n dinh. Véi thoi gian lam viéc trung binh 11h/ngay va 28 ngay 1 thang, thi thu nhap
trung binh ctia mot tai xé xe 6m cong nghé chi vao khoang 9,290,344 VND/thang va
6,537,000 d/thang voi thoi gian lam viéc trung binh la 8 tiéng/ngéy, 26 nga‘ly/théng
Nguyén nhan cta dan dén thu nhép thdp va tai xé phai ¢ géng lam thém nhiéu gio 1a
do chinh sach ciia cong ty thay dbi: ty 1¢ chiét khau cho cong ty nén tang ting 1én, chinh
sach thuong ngay cang kho dat dugc, tang chi phi sira xe, va rui ro trong coéng viéc nhu
bi “bom hang” '2. Do vay cac tai xé phai chay nhiéu thoi gian va hau nhu khong dam
tu thuong cho minh nhitng ngay nghi hang tuan hay hang thang, tham chi khi 6m nhe
cling khong dam nghi. Tinh trang ndy cang tram trong ddi v6i nhing tai xe phal vay
tién dé mua phuong tién lam viéc. Mot nghién ctru ciing dua ra nhan dinh rang “cong
viéc linh hoat chinh 1a c4i bay cta thoi gian va thu nhap”!?

Thir hai, mitc dg an ninh viéc lam cia tai xé XOCN rdt thap. Khong nhu nguoi
lao déng duogc bao vé boi phap lut lao dong, tai xé XOCN dugc coi 1a “dbi tac” nén
cac cong ty nén tang khong co nghia vu dam bao viéc lam cho ho. S6 luong cudc xe
cua ho phuy thudc vao nhu cau dat xe cua khach hang va ) lugng tai xé, trong khi, dbi
v4i cac cong ty nén tang va khach hang, sb lwong tai xé cang nhiéu cang c6 1gi cho ho.

10 https://baophapluat.vn/nhung-goc-khuat-cua-nghe-tai-xe-cong-nghe-post316951.html, truy cip ngay

20/7/2021.

"' Huynh Thi Ngoc Tuyé}, D4 Hai Ha, Pao Minh Toan va cong su, , tldd. Cac cong ty nén ting d va dang hoat
dong tai Viét Nam bao gom: Uber, Grab, Goviet, Goject, Now, Beamin, Fastgo, Vato, Be, Mego, DiDi, Vinasun
taxi.

2 Huynh Thj Ngoc Tuyét, DS Hai Ha, Pao Minh Toan va cong su, tldd: Két qua khao sat dbi voi 201 tai xé xe
o6m cong nghé tai TP. H6 Chi Minh vao nam 2020.

13 Nguyén Dtrc Loc, tldd.




Thém vao d6, hop dong gitra hai bén va cac quy dinh cua CTNT cho phep Cong ty
cham dit HD mot cach dé dang ma khong can phai boi thuong hoidc trg cdp gi cho tai
xé. Can ctt @& chdm dat hodc tam ngung cong vi¢c hau nhu chi dya vao ghi nhan cua
mg dung va phan hdi ctua khach hang ma tai xé khong c6 co hoi hodc rat kho giai trinh.

Thir ba, tdi xé khong dwoc tham gia cac logi hinh BHXH. Diéu kién chay xe
ngoai duong voi thoi gian dai nhu vay cling tiém an nhiéu nguy co rui ro nhu tai nan
giao thong, bi cudp, va dac bict 1a suc khoé lau dai khong duge dam bao, nhung céc tai
xé hién nay lai khong dugc tham gia cac loai hinh bao hiém xa hoi dé dam bao an sinh
cudc song. Cac Cong ty cong nghé hién cting c6 chinh sach chay xe an toan, c6 tap huin
vé an toan giao thong, va c6 mua Bao hiém tai nan cho tai xé. Tuy nhién, thuce té nhidu
truong hop tai x¢ bi tan nan hay gép rui ro thi viée hd tro tir phia cong ty rat it, ma chu
yéu ho nho sy giup d& cua cac ddng nghiép thong qua cac nhom ty phat.

Thir tu, thiéu co ché bdo vé trudc su lam dung trong quan ly cua phia cong ty
nén tang. Ngay tir khi gia nhép, tai x¢é da phai chap nhan cac diéu khoan trong hop dong
va b quy tic tng xtr do phia CTNT dua ra, trong d6 c6 nhimng ndi dung quan trong nhu
ty 18 chiét khau, cac quy tic Ung xir ma tai x¢é phai tuan thu, cac truong hop bi khod
hoac tam ngung tng dung. Diéu dang ndi 1a viéc quan ly, giam sat va xu 1y cua CTNT
chu yeu dua trén sy ghi nhén cua ing dung nén tang va sy phan h01 cua khach hang ma
khong can chimg minh. Piéu nay khién cho tinh trang cua tai x6 XOCN cang yéu thé
va bap bénh'*.

2. BAN CHAT PHAP LY CUA MOI QUAN HE GIUA TAI XE CONG NGHE VA
CONG TY NEN TANG

Do yéu t6 cong nghé chi phdi nén mbi quan hé giira tai xé cong nghé va cong ty
nén tang mang nhiing dic trung nhat dinh dan dén nhiing tranh cii vé van dé phép luat
diéu chinh d6i voi mbi quan hé ndy. Van dé quyén loi cta tai xé co dugce dam bao hay
khong phu thudc rat 16n vao viée tra 1oi cau hoi liéu phap liéu quan hé giita tai xé va
cong ty cong nghé co thudc déi tuong didu chinh ciia phap luat lao dong hay khong.
Hién céac cong ty cong nghé minh thi trong hop ddng tai xé chi la dbi tac kinh doanh
chtr khong phai ngudi lao dong, con cac co quan chirc nang va gidi khoa hoc van ton
tai nhimng ¥ kién trai nguoc nhau vé van dé nay. Trén thuc té, quan hé ctia tai xé xe cong
nghé khong dugc coi 1 quan hé lao dong nén tai xé khong duoc hudng nhiing bao vé
ma phap ludt lao dong danh cho hg nhu cdc ddm bao vé viéc 1am, thu nhap, an toan lao
dong va cac ché d6 an sinh x4 hoi. Trén thyc té, vin dé viéc 1am, thu nhap cua tai xé rat
bap bénh trong khi ho lai khong duoc dam bao bdi mot ché do an sinh xa hoi nao's.
Nhu vay, diéu tién quyét dé co co sé phap 1y viing chic dé bao vé tai xé 1a phai dinh
danh dwoc mdi quan hé nay.

V& mit phép 1y, cac tiéu chi dé xac dinh 1 quan hé lao dong c6 thudc ddi tuong
diéu chinh cua luat lao dong hay khong dya vao khai niém HPLD quy dinh tai Diéu 13
BLLD 2019: “Nguoi lao dong la nguoi lam viéc cho nguoi sur dung lao dong theo thoa
thudn, dwoc tra lwong va chiu si quan 1y, diéu hanh, gidm sat cia nguoi sir dung lao

14 Huynh Thi Ngoc Tuyét, D Hai Ha, Pao Minh Toan va cong su, tldd.
15 https://baophapluat.vn/nhung-goc-khuat-cua-nghe-tai-xe-cong-nghe-post316951.html, truy cip ngay
20/7/2021.




déng”. Khai niém nay chi ra 3 tiéu chi x4c dinh quan hé lao dong bao gdm: (i) Giita hai
bén ton tai mot thoa thuan vé viée thuc hién 1 cong viée; (ii) Co viée tra lvong clia mot
bén cho bén thuc hién cong viéc do; va (iii) bén thuc hién cong viéc dudi su quan 1y,
diéu hanh, giam sat ctia bén kia. Dudi ddy, chung t6i s& xem xét cac ddu hiéu nay trong
moi quan hé giira tai xé XOCN va CTNT .

Tht nhét, hop déng gifra tai xé va cong ty c¢o phai la mot thoa thuan vé viéc 1am
hay khong?

Vé hinh thirc, giita tai xé va CTNT c6 ton tai mot hop dong véi cac tén goi khac
nhau: “Bién ban thoa thuan hop tac”'S, “Hop dong nha thau doc lap”'", “Hop dong hop
tac kinh doanh”'®, hogc “Hop dong hop tac”!®. Theo cac hop dong nay thi tai x¢ c6
nghia vu thuc hién mot sé dich vu hodc cong viéc nhat dinh thong qua nén tang tng
dung cua CTNT nhu: dwa don hanh khach, giao nhan hang hoa hoac giao nhan thuc
an. Vi du: “Péi tdc cam két: . tzep nhdn va dwa don khach dat xe tir iing dung”*',
“Nha Thau thue hién van chuyen cdc Pon dat hang déi véi Dich vu Hop tac theo thong
tin két néi qua Ung dung Now va/hodc diéu phéi ciia Cong Ty; Thiee hién vin chuyén
cdc don dat hang khac ma Céng Ty c6 thé diéu phoi, sdp xép trong tirng thoi diém ™.

Vi nhitng phan tich trén, tac gia cho rang giita tai xé va CTNT c¢6 ton tai mot
thoa thuan vé viéc thuc hién mot cong viéc theo quy dinh tai khoan 1 Piéu 13 B0 luat
lao dong 2019. Vigc cac CTNT dat tén cho cac thoa thuin nay céc tén goi khac nhau
khong anh huong gi dén ban chat phap 1y cua ching. Tai khoan 1 Diéu 3 BLLD 2019
cling da nh?in manh: “Truong hop hai bén thod thudn bang tén goi khdc nhung cé ndi
dung thé hién vé viéc lam c6 trd cong, tién heong va sw quan 1y, diéu hanh, gidm sat
cua mot bén thi duogc coi la hop dong lao dong”. Piéu quan trong con phai xem xet mbi
quan hé giita tai xé va CTNT c6 thoa man hai ddu hiéu s& duoc tiép tuc xem xét dudi
day hay khong.

Thir hai, khoan tién tai xé nhan duoc c6 phai 1a khoan tién luong do Cong ty tra
cho viéc thuc hi¢n cong viéc hay khong?

V& hinh thuc, tai xé dudng nhu nhan tién phi van chuyén tr nguoi su dung dich
vu. Nhung thuc chét khoan tién ma ho nhan duoc 14 bao nhiéu 1a do cong ty quyét dinh
thong qua viéc quyét dinh ca gia cudce van chuyén va ty 1& chiét khau: (i) Gia cude van
chuyen hoan toan do cong ty dua ra va co sy thoa thuan voi khach hang, tai xé chi co
quyén chap nhan cudc xe hodc khong chir hoan toan khong co quyén bay t6 y chi trong
viéc xac dinh gia cudc van chuyén; (ii) ty 1¢ chiét khau (ty 1& phan chia loi nhuan giita
cong ty va tai x&) mic du do cac bén thoa thudn trong hop dong, nhung théa thuan nay
lai cho phép cac cong ty co quyén diéu chinh tuy thudc vao tinh hinh thuc &2

16 Hop ddng giita Cong ty TNHH Grab va tai xé v/v tiép nhan va dua don khach hang cta dich vu GrabBike.

17 Hop ddng giita Cong ty cb phin Gofast (Now) va tai xé.

18 Hop ddng giita Cong ty TNHH Beamin Viét Nam va tai xé.

' Hop dong giita Cong ty CO phan Be va tai xé

20 Khoan 3 Piéu 3 Théa thuan hop tac ctia Grab; Khoan 1 biéu 5 Hop df‘)ng hop tac ciia Be; Muc 1.1b Phu luc 01
Hop déng nha thiu doc 1ap cia Now; Khoan 1 Diéu 1 Hop d@)ng hop tac kinh doanh ctia Beamin.

21 Khoan 3 Piéu 3 Bién ban thoa thuan hop tac cua Grab.

22 Myc 1.1b Phu luc 01 Hop ddng nha thau doc 1ap ciia Now.

2 Khoan 1 Diéu 2 Bién ban thoa thuan hop tac ctia Grab; Muc 2.2 Phu luc 01 Hop dong nha thau doc 1ap cua
Now; khoan 2 Diéu 2 Hop ddng hop tac kinh doanh ciia Beamin; khoan 2 Diéu 3 Hop ddng hop tac cia Be.



Tuy nhién, c6 quan diém cho riang day 1a thu nhap duoc chia sé gitra hai ddi tac
kinh doanh chtr khong phai 1a tién lwong do CTNT tra.2*. Co sO cua lap luan nay la quan
diém cho rang tai xé goi xe khong chi hoat dong cho cac nén ‘tang dya trén ung dung
ma con cho chinh ho. Theo chiing t6i, 1ap luan van chua tinh dén tlen thudng cua nguoi
lai xe, mot thanh phan quan trong trong thu nhép cua ho. Khoan tién nay ciing do cong
ty quy dinh theo két qua lam viéc cua tai xé nhu: ty 1¢ nhan cubce xe/ don hang, s6 cude
xe/ don hang da thuc hién, doanh sé va mirc d6 chap hanh cac quy tic tng xir ciia cong
ty va sy dénh gia ctia khach hang. 2° Trong khi thu nhap duoc chia sé giita cac dbi tac
kinh doanh khac nhau vé co ban tiy theo muc do dong gop tuong xumng cua mSi bén
vao hoat dong hop tac kinh doanh va két qua cua ho, tién thuong tra cho mét tai xé goi
xe phu thudc dang ké vao viéc ho tuan thu quy tic cua cong ty nén tang trong qua trinh
thue hién cong viéc. Do d6, nhitg khoan tién thuong nay gan véi thu lao cia NLD hon
la chia sé lgi nhuan trong quan h¢ ddi tac.

N6i tom lai, cac khoan thu nhap cia tai xé cong nghé vé co ban khong do ho
quyét dinh va thoa thuan voi ngudi sir dung dich vu ma do cong ty nén tang quy dinh.
Tai xé cong nghé chi c6 mot trong hai Iya chon la chap nhan lam hoac khong lam. Xeét
¢ khia canh nay, tai xé cong nghé vé co ban tuong ty nhu cac tai Xe trong cac dich vu
van tai truyén théng. Trong ca hai truong hop, thu nhap cia tai xé chu yéu phu thudc
vao cac chinh sach cua cong ty, chir khong phai la thuong lugng cua ho voi khach hang.
Do d6, c6 thé cho rang thu nhép cia tai xé duoc tra bai cac t6 chirc nén tang chir khong
phai khéach hang.

Piéu dang chu y la trong thuc tién Toa 4n cung khong hiéu mot cach cing nhac
vé khai niém tién cong, tién lwong khi xac dinh sy ton tai cua quan hé lao dong do luat
lao dong diéu chinh: “Trong nhirng nam gan day, tién cong trong quan hé lao dong bién
twong dueoi nhiéu hinh thirc rdt da dang, nén nhan thirc vé tién céng cing da co sw thay
doi 16 rét. Khi giai quyét cdc vu tranh chdp, hau hét Tham phdn coi tién céng la mot
ddu hiéu quan trong, nhung khong tuyét doi héa trong moi trieong hop . Mot vi du
dién hinh 1a vy viéc ma trong d6 chu tau danh bat hai san bi kién doi boi thuong thiét
hai cho cac ngu dan bi chét trong con bdo sd 5 nim 1997.27 Cac bén khong thoa thuan
cu thé vé mirc tién cong ma chi thoa thuan vé ty 1¢ phan chia lgi nhuan tr san phém
danh bat duge. Trong vu vi¢c ndy, mac du yéu td tra cong lao dong khong thuc su 1o
rang nhung Toa an da dya chu yéu vao su hién dién cua yéu to quan 1y, diéu hanh cua

2 Interview with MOLISA official O1 (HCMC, 23 March 2021); Interview with VGCL official U3 (HCMC, 6
April 2021).

2 Chinh sach thuéng do céng ty don phuong dua ra tuy timg thoi diém. Xem
https://www.grab.com/vn/blog/driver/ho-chi-minh-buoi-hop-mat-giao-luu-tai-xe-grabbike-tai-ho-chi-minh/;
https://www.grab.com/vn/blog/driver/gbhn-buoi-hop-mat-giao-luu-tai-xe-grabbike-tai-ha-noi/; “cap nhat chuong
trinh  thuéng ngoc va thdt nghiém tinh ndang “ kho bau” cia Grab at
https://www.grab.com/vn/blog/driver/khobau4banh-2/>; “Téng hgp chuong trinh thuéng cua Beamin” tai
https://rider.baemin.vn/cam-nang-doi-tac/tong-hop-chuong-trinh-thuong-baemin.html; “Chinh sach thuong
ngay” cua Now tai https://help.now.vn/s/article/Ch%C3%ADnh-sach-thudng-ngay; “Categories chuong trinh
thudng cua Be” at https://be.com. vn/category/chuong trinh-thuong/.

26 Pham Cong Bay, Toa an vdi viéc xdc dinh sy ton tai cua quan hé viéc lam trong cdc vu dn lao dong — thuc
trang, nhitng vin dé dat ra va dé xudt nhing gidi phap, Bao cao khong cong b6 ctia ILO, Ha Nbi, 2010, Tr.6.

27 Vy viée xay ra vao ndm 1997, cac ngu dan b chét do bao trong thoi gian danh bét hai san trén bién. Than nhan
cua cac ngu dan kién chu tau doi bdi thuong thiét hai vé tinh mang, stc khoé. Tranh chap duoc Toa an dua ra giai
quyét vao ndm 2005. Toa 4n cp so tham va phuc thim déu x4c dinh ddy 1a quan hé lao dong, tai nan ctia cac ngu
déan dugc coi 1a tai nan lao dong.




chu tau d6i véi ngu dan trong qua trinh lam viéc dé xac dinh mdi quan hé giita hai bén
1a quan hé hop dong lao dong.?®

Thir ba, tai xé ¢6 lam viéc dudi su quan 1y, giam sat, diéu hanh cta cong ty hay
khong?

C6 thé ndi, day 1a tiéu chi thé hién rd nét nhat trong quan hé giita tai xé va cong
ty cong nghé, biéu hién cu thé nhu sau:

(1) CTNT la bén chi dinh tai xé nhan cuoc xe va diéu hanh tai xé thyuc hién cong
viéc trong sudt cude xe d6 thong qua tng dung nén tang?. Thyc té, CTNT giam sat qua
trinh thyc hién cong viéc ctia tai xé mot cach rat chi li nhur: thot gian lam viée (thoi gian
bat ung dung); dia diém 1am viéc, su di chuyén cia tai xé va ca nhitng phan hoi cia
khach d6i voi tai xé. Ngoai ra, cong ty con dua ra nhing chi dan hodc canh bao ddi voi
tai xé trong sudt qua trinh tai xé thyc hién cude xe**. R rang sy giam sat, diéu hanh
ciia CTNT dbi voi tai xé trong thoi gian 1am viéc con mang tinh truc tiép, chat ché hon
ca trong cac quan hé lao dong truyén thong.

i) Trong qu4 trinh thuc hién cong viée, tai xé phai tuan thi cac quy tic xir sy do
cong ty dua ra va co thé diéu chinh tai bat ky thoi diém nao®'. Céc cong ty cong nghé¢
déu ban hanh nhiing quy tic lam viéc, trong do quy dinh nhiing hanh vi tai xé khong
dugc lam dudi nhitng tén goi khac nhau, chang han nhu: Grab va Now goi 1a “Bg quy
tic ing xir”3%; Be goi 1a “Bé quy dinh va Ché tai ve chat lwong dich vu, gian lgn va an
toan”33; Baemin goi 1 “B¢ quy tdc g xir tai xé Baemin™>*. Cac quy tdc XU su ndy
con dugc thuong xuyén cap nhat qua cac hinh thirc rat da dang nhu tin nhén dién ti,
hom thu dién tir, cac mang xa hoi hodc cac thong bao chinh thirc khéc cua cong ty dén
tai xé theo quy dinh ctia timg cong ty**. Trudng hop tai xé vi pham, cong ty cling c6
quyén don phuong ap dung cac hinh thirc mang tinh ky luat dbi vOi ta1 xé nhu: nhéc
nho, cit thuong, khoa tai khoan c6 thoi han, khoa tai khoan vinh vién3¢

28 Pham Cong Bay, Toa dn véi viéc xdc dinh sy 10n tai ciia quan hé viéc lam trong cdc vu an lao dong — thuc
trang, nhing van dé ddt ra va dé xudt nhing gidi phdp, Béo cao khong cong bd ciia ILO, Ha Nbi, 2010, tr.10-11.
2 Muc 1.1 Phy luc 01 Hop déng nha thau doc 1ap cua Now; muc 3.3-3.8 B§ quy tic ung xu cia Now; khoan 4
Diéu 2, khoa 3 Diéu 6 Bién ban thoa thuan hop tac ciia Grab; khoan 2 Diéu 4, khoan 2,5 Didu 5 Hop dong Nha
thau doc 1ap cia Be.

30 Muyc 5.1d Phu luc 1 Hop d?)ng nha thiu doc lap ctia Now; Phong vén tai x& Grabbike tai TP. HCM ngay
31/3/2021 (Tai xé B1).

31 Piém a Muc I Bo quy tic ciia Grab c6 quy dinh “Tai xé phai tuan thu luat giao thong, quy dinh, quy tic, chinh
sach, hudng dan va bo quy tic ing xir nay ciing nhu bat ky ndi quy nao phat sinh trong qué trinh hoat dong”, Xem
https://www.grab.com/vn/safety2/codeofconduct/.

32 https://www.grab.com/vn/blog/driver/cap-nhat-bo-quy-tac-ung-xu-ap-dung-tu-15-09-2020/
https://gofast.vn/tin-tuc/toan-quoc-cap-nhat-bo-quy-tac-ung-xu-now-ap-dung-tu-01-08-2020/

33 https://be.com.vn/be-rider-blog/bebike-becar-quy-dinh-che-tai-ve-chat-luong-an-toan-gian-lan/

34 https://rider.baemin.vn/cam-nang-doi-tac/tron-bo-quy-tac-ung-xu-tai-xe-baemin.html

35 Piéu 4 (1) Bién ban thoa thudn hop tac ciia Grab: “Tét cac cc chinh sach ciia Bén A c6 thé cung cép cho tai xé
qua tin nhén dién t&r, hom thu dién tu, trang facebook GrabBike, thong bao trong cac cudc hop hodc bf'mg van ban
clng cong bd chinh sach tai khu virc ban tin ctia Cong ty Grab danh cho Déi tac. Pé cic bén hiéu rd, tit ca cac
hinh thire thong bao néu trén déu co gia tri phap ly nhu nhau”.

3¢ C4c chinh sach nay dugc thong bdo cong khai trén website ctia Cong ty TNHH Grab. Vi du: Thong b4o danh
sach co diém chim sao dudi 4.7 bi khod app vinh vién. Xem tai https:/www.grab.com/vn/blog/driver/bike/gbe-
danh-sach-doi-tac-co-sao-duoi-47-bi-khoa-vinh-vien-cap-nhat-den-1072017/; Thong bao Danh sach Ddi Tac bj
khoa tai khoan do st dung Ung dung chuyén cho khac ngoai Grab. Xem tai
https://www.grab.com/vn/blog/driver/bike/gbe-danh-sach-doi-tac-bi-khoa-tai-khoan-su-dung-ung-dung-chuyen-
cho-khac-ngoai-grab/




Xem x¢ét ¢ khia canh nay thi rd rang, trong thoi gian lam viée (bat ung dung), tai
xé chiu su phén cong, giam sat, diéu hanh réat chit ché cua cong ty. Hau hét cac y kién
dugc phong van tir phia cac co quan hitu quan déu khang dinh ¢6 yeu t6 quan ly, giam
sat, diéu hanh trong méi quan hé gilia cong ty cong ngh¢ va tai x&7. Phan quyét cua
Toa an trong vu kién gilta Cong ty Anh Duong va Cong ty TNHH Grab cling da nhén
dinh rat r5 yéu t6 1€ thudc nay: “Grab la cong ty kinh doanh vin tdi va truc tzep quan
Iy, diéu hanh tai xé thwc hién cong viéc van tai »38. Toa 4n cap phuc thim ciing thé hién
quan diém twong tu: “...bj don dang truc tiép thu’c hién cac hoat dong cua I doanh
nghiép kinh doanh van tai nhuw: luu trit, quan Iy thong tin hé so cua tai xé; tiép nhan
nhu cau cua khach hang, thyc hién cung cdp thong tin hai chiéu cho ldi xe va khdch
hang; diéu dong xe, quyét dinh hanh trinh cia xe, quyét dinh gid cuée, truc tiép nhin
tién tir khdch hang, trién khai cac chwong trinh khuyén mai, cham soc khach hang va
trd 161 cdc phan hoi ciia khdch hang, tham chi tai xé khong lam vira long khach hang
thi ¢6 thé bi cong ty (bi don) khdu trir vao phan thu nhdp... Qua do, chimg minh rang
bi don da sir dung phan mém ma khién cho cdc déi tdc sir dung phan mém phdi 1¢ thudc
vao minh.*

Tuy nhién, cling ¢6 quan dlem cho rang khong co sy quan ly, giam sat, diéu hanh
ctia CTNT dbi voi tai xé vi (i) tai xé co quyén chi dong trong viéce tat/bat Ung dung, tur
chdi nhan va huy cubc xe; va viéc ban hanh, glam sat va thyc thi cac quy tac ing xu
ciing bat ngudn tir sy thoa thudn gitra hai bén*. Tac gia cho rang, quan diém trén chua
xem xét k¥ ban chét ciia quyén nay trén thuc té boi cac 18 sau:

Mot 1a, quyen chu dong trong viéc tat/bat Ung dung trén thyc té 12 hinh thuc, dic
biét 601 voi tai x€ lya chon cong viéc nay lam nghe kiém song. Boi I¢, dé co thu nhép
da song thi bat budc ho phai chay xe chuyen can it nhat ngay 10 tiéng, tham chi 12 d&én
14 t1eng/ngay ma khong c6 ngay nghi*!. Su ép budc nay la vo hinh xuét phat tur sy 1€
thudc v€ mat kinh té cua tai x& vao CTNT42 Thyc té, chinh sach vé diém thuong, hd
trg thu nhap®, vé uu tién cudc xe d6i voi cac tai xé 6 thoi gian bat app nhiéu, ty 1¢ huy
chuyén it da buoc tai xé phai lam viéc chuyén cin, toan thoi gian (hau nhu la nhiéu hon
thot gian lam viéc binh thuong 8h/ngay va khong c6 ngay nghi hang tuan, nghi 12 tét).
Co tai xé duoc phong van cho rang : “Cdi nay khong co quy dinh nhung giong nhw
ngam hiéu véi nhau nhw vy, né chi khéng cé trén gicfy to. Grab dam bao thu nhdp voi
diéu kién chi phdi chay di 12 tiéng/ ngay cho né*; “That ra hic dau néi ranh thi chay,

37 Dé tai FES, tr..

38 Nhan dinh cua toa an tai Ban an s: 1910/2018/KDTM-ST ngay 28/12/2018 v/v “tranh chap vé bdi thudng thiét
hai ngoai hop ddng”.

39 Nhén dinh cta Tda 4n tai Ban 4n s6 05/2020/KDTM-PT ngay 10/3/2020 v/v “tranh chip v& bdi thuong thiét
hai ngoai hop ddng.

40 Hai trong bén 1y do Bé tu phap cho ring quan hé cua tai xé cong nghé khéng do luit lao dong didu chinh. xem
Béo cao s6 45/BC-BTP trinh Thu tuéng Chinh phii ciia B Tu phap ngay 17/3/2021, tr.16.

41 Phong van clia tac gia véi 4 tai xé tai TP. HCM vao thoi diém tir thang 2-4/2021.

42 Huynh Thi Ngoc Tuyét, D6 Hai Ha, Pao Minh Toan va cong su, tldd.

43 Vi du: ti 1& nhan cudc xe phai tir 90% trd 1én thi tai xé méi duoc hudéng chinh sach hd trg doanh thu. Xem tai
https://www.grab.com/vn/blog/driver/bike/sudungungdunggrab/.

# Phong van tai xé B1. Tai xé nay chay trung binh ngay 15 tiéng, khong c6 ngay nghi, thu nhap trung binh 15
triéu/thang.




nhung ma cadi app ma ldu lau moi chay thi khong co thu nhap cao dugc. Ai ngay nao
ciing chay, ngay chay 10 tiéng thi grab nhdn ra app quen thi sé dwoc né cudc nhiéu”™.

Hai 13, quyén chil dong trong viéc tir chdi va huy cude xe khong hoan toan dung
trén thyc té. Boi 18, nhimng tai xé c6 ty 1¢ tir chdi va huy cude nhiéu thi ciing s& khong
thé dam bao thu nhap. Hon nita, trong chinh sach ctia cong ty thé hién rat rd “ty 1& huy
cudc cao” dugc coi cai tén 1a “vi pham”, vi pham nay tuy mirc d6 ma bi phat tién cho
dén nang nhét 1a khoa tai khoan*®. Bén canh dé, ngay ca viéc quy dinh cho tai xé quyen
ty do tat/mo Ung dung thi cling khong anh huong dén yéu t6 quan ly, giam sat, diéu
hanh trong moi quan h¢ nay. Thoéa thuén vé thoi gian bat/mo tng dung thyuc chat chi la
thoa thuan vé thoi gio 1am viée ctia ngudi lao dong. Phap luat lao dong ciing khong quy
dinh ctmg nhic ngudi lao dong phai lam viéc thudng xuyén 8h/ngdy, ma chi quy dinh
thoi gio 1am viée tdi da khong qua 8h/ngay va khong qua 48h/tuan?’

Ba 1, nhan dinh vé vin d¢ quyén quan 1y diéu hanh va viéc ban hanh, thyuc thi
cac quy tic tng xur cua CTNT bat ngudn tir sy thoa thuan giita hai bén ciing 12 mot sy
khién cudng. Viéc xac dinh co ton tai quan hé lao dong hay khong nén phai xem xét
thuc té quan hé d6 dién ra nhu thé nao chir khong chi dya vao thda thuédn cta cac bén
trong hop dong*. Thyc chét, hop dong gilra tai xé va CTNT 1a mét khé uéc gia nhap.
Céc tai x& chi c6 mot trong hai lya chon dong y hodc khong chir khong the thoa thuan
vo1 CTNT. Hon nita, phia cong ty c6 quyén don phuong stra d6i Bo quy tic nay va ban
hanh bo sung cac chinh sach ma khong can co su thoa thuan vai tai xé. Vé ban chat,
cach thirc ma cong ty dua ra cac quy dinh budc tai xé tuan thi va don phuong 4p dung
cac hinh thire xtr phat khong khac gi quyén tao ra va xtr Iy ky luat trong cac quan hé lao
dong truyén thong, tham chi tai xé con chiu sy 18 thudc, thiét thoi hon nhiéu. Boi 18,
trong quan hé lao dong truyén thong, NSDLD muébn ban hanh noi quy lao dong phai
tuan thu nhitng giéi han do phap luat lao dong quy dinh, phai tham khao ¥ kién cua t6
chirc dai dién NLD va phai dang kY v6i co quan nha nudc c6 tham quyén®. Con trong
quan hé cua tai xé cong nghé, phia cong ty don phuong dua ra cac quy dinh vé ky luat
ma khong phai tuan thu cic gidi han cta phap luat lao dong, khong can tham khao y
kién cua “dbi tac” tai xé va ciing khong can bao co voi co quan nha nude.

Bén canh viéc dap ng cac ti€u chi quy dinh trong B0 luét lao dong 2019 nhu da
phan tich trong phan trén thi quan hé giira tai xé xe cong nghé va cong ty con o mot sO
dau hiéu rat giong v6i quan hé lao dong chir khong phai quan hé “ddi tic”. Phai ké den
1a viec CTNT dao tao cach thirc sir dung ing dung va céc k¥ ning chay xe cho tai xé*
su hinh thanh cta cac doi nhom ty phat va cach thitc CTNT lam viéc voi dai dién (thu

45 Phong vn mot tai xé cong nghé tai TP. HCM.

46 Ty 18 huy cudc xe theo ngay phai dudi 10%; Vi pham 1an 1: phat tién 50,000 d/Ian vi pham; Tai pham lan thi
2: phat tién, cat thuong, tam khoa tai khoan tir 3-14 ngay; tai pham 1n thir 3 hogc ty 18 huy tir 30% tré 1én s& bi
khoa tng dung vinh vién. Xem tai https://www.grab.com/vn/blog/driver/bike/sudungungdunggrab/.

47 Piéu 105 B luat lao dong 2019.

8 Pay ciing la cach Toa n x4c dinh quan hé lao dong trong thuc té. Xem thém: Pham Cong Bay, Toa dn vdi viéc
xdc dinh su t6n tai cia quan hé viéc lam trong cac vu an lao dong — thyc trang, nhitng van dé dat ra va dé xudt
nhitng gidi phdp, Béo cao khong cong b ciia ILO, Ha Noi, 2010.

49 Xem tir Diéu 117 dén 128 B6 luat lao dong 2019

50 Tai xé phai tham gia khoa dao tao vé viéc sir dung tmg dung trude khi ky hop dong. Cong ty ciing thuong xuyén
mé céc 16p dao tao, huén luyén vé viée chap hanh phap ludt giao théng, k¥ ning an toan khi chay xe, ky ning xir
1y dbi véi cac tinh hubng nguy hiém trén duong.




linh) cua cac doi trong viée trién khai cac thong bao, chinh sich méi hoic iy ¥ kién
clia tai xé ctia cong ty trong cac budi sinh hoat dinh ky

Nhitng phan tich trén day cho thay su can thiét phai xem xét lai tinh hitu ich cua
cac tiéu chi dé xac dinh quan h¢ HDLD trong Bo luat Lao dong nam 2019. Tiéu chi dau
tién - su ton tai cuia mot thoa thuan viée 1lam chua phan biét dugc voi quan hé cua cac
nha thau doc 1ap. Ti€u chi thtr hai “nhan luong” cling con mo ho dé phan biét khoan
tién luong cua NLD va khoan thanh toan dua trén két qua thyuc hién cong viéc trong cac
quan hé dich vu. Mic du chi s6 quan ly, chi dao va giam sat van con phu hop, nhung
n6 khong dua ra duoc cau tra 1oi thuyét phuc vé tinh trang phap ly cua tai x¢ XOCN.
Chung t6i nhan thay, su phu thudc kinh té ciia cac tai xé XOCN vao cac cong ty nén
tang 1a mot yéu td quan trong dé hiéu dugc ban chat cua m01 quan hé nay va su can thiét
cua sy can thi€p ctua phap luat. Mac du vay, yeu tb ndy van chua dugc phép luat Viét
Nam thtra nhan.

Vi nhitng phan tich va nhan dinh & trén c6 thé thay quan hé gitra tai xé va CTNT
c6 chira dung cac ddc trung co ban ciia mét hop dong lao dong dugc quy dinh tai Bleu
13 B6 luét lao dong 2019. Hon thé nita, thyc té c6 mot sy 1€ thude rat 16n cua tai xé vao
CTNT & goc d6 viéc 1am, thu nhap. Tham chi ho con yéu thé hon ca nguoi lao dong
truyén thong & chd ho con phai ganh chiu rui ro ddi v6i cac phuong tién 1am viée (chi
phi mua xe, thué xe, dién thoai thong minh, xang, cudc di¢n thoai), nhung ho lai khong
dugc dam bao thu nhap t6i thiéu vi cac 1y do khach quan nhu khach hang it, gia cudc
thép hodc rui ro khi bi tai nan, bi cudp tai san.... Tuy nhién, néu ap dung chung mdt
khung phap 1y 1 luat lao dong hién hanh d6i véi tai xé cong nghé thi cling c6 vé chua
hop ly. Pay 1a mot loai quan h¢ doi hoi sy linh hoat cao cua ca nguoi lao dong va su
quan 1y cta ngudi sir dung lao dong nén khong thé ap dung rap khudn cac quy dinh cta
phép luat hi¢n hanh nhu: gidi han thoi gian 1am viée, hodc tuan thu trinh ty, tha tuc cho
thoi viée, xtr 1y ky luat khat khe cuia luat lao dong hién hanh. Do vay can phai co su
nghién ctru thdu ddo dé c6 sy van dung hop 1y phap luat lao dong d6i voi loai quan hé
mai nay.

3. MOT SO KIEN NGHI

Thir nhat, can cé tiéu chi cu thé hon dé xdac dinh quan hé lao dong duoc diéu
chinh bang phdp ludt lao déng. Trong phan trén, ching t6i da chi ra rang khung phap
1y hién tai dé xac dinh quan h¢ hop déng lao dong la chua du dé nhan dién nhiing dang
thirc quan hé lao dong méi phat sinh trong nén kinh t& GIG. V& céc tiéu chi nhan dién
quan h¢ lao dong, cac co quan quan ly Viét Nam co6 thé coi Khuyén nghi 198 cua ILO
va cac huéng dan kem theo. Khuyen nghi 198 da khuyén khich quoc gia thanh vién st
dung nam ti€u chi cot 16i 1am chi s6 chi ra sy ton tai cia mdi quan hé viée lam véi myc
dich dam bao ring tat ca moi ngudi, dic biét 1a nhitng nguoi lao dong d& bi ton thuong
déu c6 thé tiép can duoc cac bién phap bao vé ma luat lao dong dé ra, bao gém' (1) viéc
thye hién cong viée va thu lao ctia nguoi lao dong nén phai dugc dya trén moi quan hé
thue té cht khong phai nhimg mé ta trong hop ddng; (ii) cac cong viée co the “dugc
thuc hién trong nhimg gio 1am Vlec cu thé hodc tai noi 1am viéc do bén yéu cau cong
viéc chi dinh hodc hodc yéu ciu “su san sang ctia ngudi lao dong™; (iii) yéu to quan ly

' Phong van mot thi linh tai xé xe cong nghé tai TP. H6 Chi Minh ngay 9/4/2021; xem thém
https://www.grab.com/vn/blog/driver/gbe-hcm-thong-bao-buoi-hop-mat-dt-grabbike-thang-072016/.CTNTTT
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thong qua cong ngh¢ (iv) “viéc cung cap cong cy, vat liéu va may moc cho bén yéu cau
cong viéc”; va (v) “cong viéc duoc thyc hién boi ca nhan nguoi lao dong”>2.

Trong phan trén, chung t6i di ching minh rang cac tai x¢ XOCN lam toan thoi
gian & Viét Nam dap tng hau hét cac nguyén tic cdt 16i ¢é dugc phan loai 1a nguoi lao
dong. Tuy nhién, dya vao cac quy dinh cia phéap luat lao dong hién hanh thi cac tiéu
chi ndy chua that su rd rang, din dén nhitng tranh luan vé mat phap 1y va trén thuc té
ho chua dugc hudng nhitng quyén lgi dugc quy dinh trong phap luat lao dong. Tuy
nhién, day chi 1a mot vi du vé mot loai hinh cong viéc phat sinh trong nén kinh té GIG.
Vi sy phat trién ciia cac dang thirc viée lam mai trong twong lai, rat can phai c6 bo tiéu
chi cu thé dé dam bao nhitng ngudi lao dong yéu thé phai dugc diéu chinh béi phap luat
lao dong ¢ nhirng muc d6 phu hop.

Thit hai, nén diéu chinh bang phép ludt lao déng doi véi doi véi cdc tai xé lam
toan thoi gian. Nhimg nghién ctru thyc nghiém gﬁn day cho thiy, nhitng tai xé XOCN
lam viéc toan thoi gian nhu 1a mot nghé nghiép kiém sdng dang & trong tinh trang yeu
thé dang bao dong. Tuy nhién, do déc thu vé tinh linh hoat va sy tham gia cua yéu t6
cong ngh¢ nén viée diéu chinh quan hé nay hoan toan nhu nhig quan hé¢ lao dong
truyén thong ciing khong pht hop. Giai phap truéc mit d& thuc hién nhat 14 ban hanh
Nghi dinh huéng dan riéng cho loai quan hé nay. Ching ta c6 thé tham khao phap luat
mot s6 qudc gia nhu Canada, Anh, Dai Loan dé Iya chon nhiing quy dinh cua phap luat
lao dong ap dung cho d6i tuong nay. Tir kinh nghiém cua cac quoc gia nay, theo ching
t61, cac tai x¢ XOCN nén dugc ap dung mdt s6 quy dinh cta phap luat lao dong ve:
lwong tdi thiéu; mot so loai nghi phep ¢6 lwong; bao hiém tai nan lao dong va bénh nghe
nghiép; bao hiém y té; bao hiém ém dau, thai san va bao hlem that nghiép. Riéng vé
tién lwong tdi thiéu, nén tham khao cach tiép cin cia Vuong qudc Anh vi két qua khao
sat cua chung t6i cho thay thu nhép cta nguoi lai xe phu thuoc Vao nhiéu bién s6, trong
d6 c6 nhiéu bién s nam ngoai tim kiém soat ctia ngudi 1ai xe>

KET LUAN

Cong viéc cua tai xé XOCN la mot biéu hién rd nét cia dang thtrc viéc lam moi
trong nén kinh t& GIG, ma trong d6 tai xé dugc cac CTNT goi 1a ddi tac nhung thuc té
ho rat yéu thé, chi khong binh dang nhu cic dbi tac kinh doanh truyén thong. Cac
nghién ctru thyc nghiém gan ddy chi ra rang & Viét Nam, phan 16n tai xé chon cong viéc
nay 1a nghé nghiép va dau tu von dé thyc hién cong viée nay chir khong phai 1a chia sé
tai nguyén nhan roi nhu ban chét ctiia nén kinh té chia sé ban dau. O gbc do xa hoi, mot
lyc lugng 16n nguoi lao dong tham gia vao loai hinh cong vi€e nay voi tinh trang cong
viéc, thu nhap rat bap bénh. Do vay, viéc nghién ctru dé ap dung cac quy dinh ctia phap
luat lao dong nhu thé nao ddi véi ho 1a hét stc can thiét.

52 Xem phan tich k¥ hon tai: Huynh Thi Ngoc Tuyét, DS Hai Ha, Pao Minh Toan va cong su, tldd.
53 Xem thém, Huynh Thi Ngoc Tuyét, D6 Hai Ha, Pao Minh Toan va cong su, tldd.
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HOAN THIEN KHUNG PHAP LUAT VE GIAI QUYET TRANH CHAP
LIEN QUAN PEN MO HINH KINH TE CHIA SE
Ludt sw Tran Anh Huy'

Ban mudn thanh lap doanh nghiép dé trién khai hoat dong kinh doanh cta minh thi
chic chin viéc ban dugc hang hoa, dich vu s& 14 bai toan chinh cta ban. That khé 14 hién
nay s6 luong doanh nghiép, hang hoa, dich vu rat nhiéu khién hau hét cac doanh nghiép
dang phai thuc hién cac hoat dong marketing quang cdo thong qua cac cong cu truc tuyén
nhu Google, Facebook ton kém va ngay mét trd nén thiéu bén ving do tinh phy thudc cao
vao cac cong cu nay trong khi d6 cac don vi, doanh nghiép khac cliing nganh ciing d6 don
1én day dé chay quang céo.

Trong bdi canh thi truong canh tranh rat manh mé& va chi phi quang cao, marketing
ting cao nhu vay thi mé hinh kinh té chia sé, voi kha ning cho phép cac bén tham gia phdi
hop phat trién chudi gia tri, ban chéo san pham, tuong hd trong hoat dong kinh doanh va
cung g dé giam ganh ning chi phi marketing, quang cdo dang t6 ra 1a mot phurong thude
hitu hiéu dé hd trg cac doanh nghi¢p, ddc biét 1a cac doanh nghi€p mai ra doi ton tai va
phat trién, tham chi & mat vi mo, mo hinh kinh té nay cé thé tham gia dong gbp giai quyét
duoc quyét tét hon cho nhiéu van dé nhu vé viéc lam, diéu hoa chudi gia tri, phat trién
quan hé kinh té - x4 hoi hai hoa, thuc day d6i méi - sang tao va phat trién kinh té s9,. ..

Dé phat trién mo hinh kinh té chia sé, v6i cac gid tri tot dep va mit manh ma né mang
lai cho doanh nghiép ciing nhu cho nén kinh té qudc gia thi s& c6 rat nhiéu viéc phai ban.
Trong bai viét nghién ciru nay, tic gia mong mudn déng gdp mot sd phan tich va y kién
nho vé viéc hoan thién khung phap luit cho viéc giai quyét tranh chap lién quan dén mo
hinh kinh t€ chia sé tai Viét Nam.

1. C4c mé hinh kinh té chia sé

Trudc hét dé xac dinh dugc can phai hoan thién khung phap luat nhu thé nao thi ching
ta cAn tim hiéu qua vé cac mo hinh kinh té chia sé va cac loai tranh chap chu yéu lién quan
dén cac mo hinh kinh té chia sé nay.

a. Nén tang chia sé thong tin, tai nguyén mién phi

! Pho chi tich thudng truc Trung tim Trong tai Qudc t& Ha Noi, Giam ddc Cong ty Luat TNHH Qudc té ICT. Dién
thoai: (+84) 91 2623 203, Email: anhhuy@ictlaw.vn




C06 1& khong phai ai cling biét kinh té chia sé trén moi truong s6 da co tudi doi dén ca
30 nam ké tir khi internet va thwong mai dién tir (TMPT) ra doi nhitng nam 90 cua thé ky
trude va dd am tham déng gop 16n cho su phat trién cong nghé trong sudt thoi gian qua.

Phédn mém nguon mo

K& tir khi internet ra doi, viéc chia sé tai nguyén, gém thong tin tri thire, khoa hoc,
cong nghé, sach, bao, bai viét...dén chia sé 4m nhac, video,...dd gin két moi nguoi tai tat
ca moi noi trén thé gidi. Viéc chia sé thong tin nay da gitip xa hoi phat trién nhanh chua
ting c6 so véi trude ma nhd vay di giup nhiéu qudc gia nhu Viét Nam tiét kiém duoc mot
khoan kinh phi khéng 16 cho viéc nang cao dan tri, trinh dg, kha nang k¥ thuat, chuyén
mon, dao tao nhan luc cho nguoi dan.

Diéu thi vi 14 Internet ciing tao diéu kién dé ra doi cac cong dong 1ap trinh vién toan
cau cung ty nguyén tham gia cac dy an phan mém ngudn md (GNU)? khi ho thiy rang can
phai c6 cac phan mém phi ban quyén (phin mém tu do) dé dugc “dwroc tir do nghién ciru
md nguon cia phan mém ho sit dung, chia sé phan mém véi nguoi khdc, siea doi hanh vi
ciia phan mém va xudt ban cdc phién ban phan mém dwoc sira doi cia riéng ho”, mot diéu
ma 14ap trinh vién khong thé lam vé6i cac phan mém c6 ban quyén. Cac du 4n nay da thu huat
dén hang triéu 1ap trinh vién trén toan thé gisi tham gia tir cudi nhitng nam 1980 dén nay
va da tao ra gia tri kinh té dén hang tram ty USD, nd tac dong 16n dén cach thirc ma cac
doanh nghiép phan mém c6 ban quyén hoat dong va quan trong nhat né di gitp giy dung
duge mot ha tang cong nghé khong 16 cling nhu da dong gop vo cung 16n vao sy phat trién
ctia cong nghé thong tin va truyén thong hién nay trén toan thé giéi.

Hién nay, v&i khoang trén 180.000 dy 4n phan mém ma ngudn mé trén toan cau thi
day khong chi 13 ngudn tri thire v ciing quy bau dbi véi nhan luc cong nghé tai bat ctr
qudc gia nao ma hon hét n6 14 thanh phan nén tang quan trong gitp dinh hinh va phat trién
cong nghé trong sudt thoi gian qua’.

Linux*

Linux 1a mét hé diéu hanh, nhu hé diéu hanh Window cua Microsoft hay i0OS cua

2 Xem thém: https://vi.wikipedia.org/wiki/GNU va
https://vi.wikipedia.org/wiki/Qu%E1%BB%BB%81m_T%E1%BB%B1_do

3 Xem thém: https://en.wikipedia.org/wiki/Open-source_software

4 Mic du n6 chi duge str dung boi khoang 2.3% may tinh dé ban, nhung Chromebook, chay Chrome OS dua trén
nhén Linux, thong tri thi truong gido duc K—12 ciia My va chiém gan 20% doanh s notebook duéi 300 d6 la & My.
Linux 14 hé didu hanh hang dau trén cic may chu (hon 96,4% trong s6 1 tri¢u h¢ diéu hanh may chii web hang dau
1a Linux), din d4u cac hé thng big iron nhu cic hé thong mainframe, va 1a hé diéu hanh duy nhat dwoc sir dung
trén cac siéu may tinh TOP500 (ké tir thang 11 nam 2017, da dan dan loai bo tat ca cac dbi thii canh tranh. Linux
cling chay trén cac hé théng nhung, tirc 1a cac thiét bi ¢6 hé diéu hanh thuong dugc tich hop vao firmware va dugc

2



Apple’, nhung né cho phép moi nguoi déu co thé sir dung mién phi véi day du tinh ning,
ké cac cac ung dung van phong nhu OpenOffice, LibreOffice tir nim 1991 va ludn duoc
cap nhat phat trién boi cong ddng ngudi sir dung ma ngudén mé trén toan thé gidi dén nay.
Linux dugc cp phép theo Gidy phép phan mém ty do (GNU General Public License -
GPM)S, theo d6 yéu ciu bt ky ai phan phéi phdn mém duya trén ma ngudn theo gidy phép
nay, phai cung cAp ma ngudn gdc (va moi sira ddi) cho nguoi nhan theo cing diéu khoan,
do d6 chinh viéc sir dung, phat trién Linux ciia cong dong ngudi sir dung, lap trinh vién
trén toan thé gidi di gitp cho Linux phét trién manh mé&’ va tré thanh mot phan ddi trong
d6i véi cac hé diéu hanh c6 ban quyén nhu Window ctia Microsoft hay i0S cua Apple.

V&i hon 90% sb may chii hién nay cai dat Linux, trinh duyét web Firefox OS hay
Chrome OS phat trién tir nhan Linux déng gop 16n vao viéc xdy dung cac tiéu chuan
internet, web; hau hét cac thiét bi mang, diéu kién tu dong hoéa, may quay video k¥ thuat
$6, video game consoles, smartwatches va smart tivi,.. déu su dung, phat trién tir Linux,
tham chi cac hé diéu hanh Android trén dién thoai thong minh rat phé bién moi noi hién
nay duoc phat trién tir Linux, c6 thé n6 Linux di dong mot vi tri vo cung 16n vao su phat
trién cong nghé va TMPT.

Wordpress va Hé thong nguon mé Odoo

No6i dén TMPT thi khong thé khong noi dén Wordpress® va hé théng ngudn mé
0doo® vi ban can c6 mot website dé tham gia TMDT ciing nhu can c¢6 mot hé théng ERP
dé chuyén doi hoat dong sang s6 hoa.

Trudce hét vé WordPress, day 1a mot phan mém ngudn mé (Open Source Software
1) dugc viét bang ngdn ngir 1ap trinh website PHP va sir dung hé quan tri co s¢ dir liéu

thiét ké riéng cho hé théng. Didu nay bao gdm routers, diéu khién ty dong hoa, cong nghé nha théng minh (giéng
nhu Google Nest), TV (Cac smartTv cia Samsung va LG dung Tizen va WebOS, tuong ung), 6 to (vi du, Tesla,
Audi, Mercedes-Benz, Hyundai, va Toyota déu dya trén Linux), may quay video k¥ thuat sb, video game consoles,
va smartwatches. Hé thong dién tir ciia Falcon 9 va Dragon 2 sir dung phién ban Linux tiry bién. Cac hé diéu hanh
cho céc thiét bi dién thoai thong minh, may tinh bang, nha thong minh nhu Android, Firefox OS, Mer va Tizen déu
dugc phat trién dya trén phién ban sira ddi ciia nhan Linux

Xem thém: https://vi.wikipedia.org/wiki/Linux; https://hostingviet.vn/he-dieu-hanh-linux

Xem thém:
https://vi.wikipedia.org/wiki/Gi%E1%BA%ASy_ph%C3%A9p_C%C3%B4ng_c%E1%BB%99ng_GNU

Mot nghién ctru ndm 2001 v€ Red Hat Linux 7.1 cho thdy ban phan ph01 nay chira 30 triéu dong ma nguon va udc
tinh rang phén ph01 nay can khoang tam nghin nam thoi gian phat trién. Theo nghién ctru, néu tat ca phan mém nay
dugc phat trién bang cac phuong tién doc quyén thong thudng, thi né s& tén khoang 1,6 ty USD (ti gia 2020) dé
phat trién & Hoa Ky. Trong mot nghién ctru sau do, phan tich tuong tu da dugc thue hién cho phién ban Debian 4.0
( dugc phat hanh nam 2007). Phan phdi nay chira gan 283 triéu dong ma ngudn, va nghién ciru wéc tinh ring no sé
can khoang bay muoi ba nghin nim nhan Iyc va tén 8,84 d6 la My (ti gia 2020) dé phat trién bang cac phuwong tién
thong thuong.

Xem thém: https://vi.wikipedia.org/wiki/WordPress

 Xem thém: https://vi.wikipedia.org/wiki/Odoo va https://www.odoo.com/vi_VN/
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MySQL; ciing 14 b d6i ngdn ngir 1ap trinh website thong dung nhat hién tai. WordPress
duoc ra mat 1an dau tién vao ngay 27/5/2003 boi tac gia Matt Mullenweg va Mike Little.
WordPress dugc phat trién lac dau dé phuc vu tao cac tran blog ca nhan va né duoc rat
nhiéu ngudi sir dung ung ho vé tinh dé sir dung, nhiéu tinh ning hiru ich. Qua thoi gian, sé
luong ngudi st dung tang 1€n, cac cong tac vién l1a nhirng lap trinh vién cling tham gia dong
dao dé phat trién ma ngudn WordPress ¢ thém nhiing tinh ning tuyét voi'

Pbi voi Odoo, day 1a mot hé théng phan mém quan tri doanh nghiép ma ngudn mé
str dung ngdn ngit 1ap trinh Python. Odoo/OpenERP cung cip da dang céc lya chon véi
hon 1.000 mé-dun sin sang dé tai vé va sir dung. Hau hét cac mo-dun c6 thé duge 1ay mién
phi. Mot s6 mo-dun c6 trong phan mém Odoo, chang han nhu ban hang, san xuat, mua
hang, kho, nhan sy, ké toan, web tin tic, gid1 thiéu doanh nghi€p va website TMDT.
Odoo/OpenERP dugc tich hop cong nghé di¢n toan ddm may, cuc ky phu hop véi céac
doanh nghiép vira va nhé trong moi nganh nghé, linh vuc. Hién tai, Odoo van ludn 1a lua
chon hang dau cho cac doanh nghiép, khong chi & Viét Nam, trén thé gidi sé luong nguoi
quan tam té1 Odoo cling vugt trdi. Trung binh, Odoo ¢6 hon 1.000 luot tdi/ngay va la giai
phap mi ngudn mo hd tro quan 1y doanh nghiép hiéu qua dugc st dung nhiéu nhit trén thé
gi¢i. Phan mém quan tri doanh nghiép Odoo hién tai ¢6 hon 2.000.000 ngudi dung va duge
dich ra 23 ngon ngit, phuc vu cho cac doanh nghiép trén toan thé giéi. Vi sd lugng ngudi
sir dung khong 16, nén tang cong nghé nay hinh thanh mot cong dong 16n va dong gop quan
trong vao viéc xay dung ha tang chuyén doi so tai cac nudc trén thé gisi'!

Co6 thé thiy rang sy phat trién ctia phdn mém ngudn md, véi su tham gia cua hang
triéu 1ap trinh vién trén toan thé gi¢i nhu néu trén da khong chi dong gop vao viée dao tao,
phat trién kha ning k¥ thuat cho hang triéu nguoi mién phi ma da dong gop vo cung 16n
vao tién trinh phat trién cong nghé, tao ra co hdi phat trién 16n cho cac nude ¢é trinh d6 va

10Hén nam 2015, WordPress da duge xem nhu 12 mot hé quan tri ndi dung (CMS — Content Management System 2)
vuot troi dé hd tro nguoi dung tao ra nhiéu thé loai website khac nhau nhu blog, website tin tirc/tap chi, gidi thi¢u
doanh nghiép, ban hang — TMBT, tham chi vdi cac loai website c6 dd phurc tap cao nhu dit phong khach san, thué xe,
dang dy 4n bat dong san,vv. Hau nhu moi hinh thirc website v6i quy mé nho va vira déu c6 thé trién khai trén nén
tang WordPress10 dang cht ¥ hién nay c6 toi khoang 25% website trong danh sach 100 website 16n nhét thé gioi sir
dung md ngudn WordPress. Vi du nhu trang tap chi TechCrunch, Mashable, CNN, BBC America, Variety, Sony
Music, MTV News, Bata, Quartz,.... Dé phét trién mdt website gidi thiéu doanh nghiép hay mot website ban hang,
ban c6 thé hoan toan sir dung mién ph1 Wordpress mién phi v6i hon 7.000 mau giao dién website va phan mém quan
trj web wordpress phién ban mdi nhét, dé co website dep hon ban chi phai thanh toan khoang 30-80 USD cho nhiing
mau giao dién web do cong dong thiét ké web wordpress ding ban trén mang hay chi thém mot chit dé cai dat thém
c4c plugin (phan mém phat trién tich hop thém) do cac bén phat trlen tham gia dé bo sung thém cac tinh nang cho ban
wordpress tiéu chuan. bang chu y, hién nay hon 60% trong tong sb hang ty website dang ton tai trén mang internet sir
dung wordpress, ¢6 thé thay rang Wordpress di dong gop vai tro quan trong trong viéc phat trién kinh té s, chia s¢
thong tin, tri thirc, gitip khai thac thuong mai dién tir toan cau trén toan thé gidi.

11 Xem thém: https://www.quora.com/Why-should-you-use-Odoo-OpenERP-for-your-business va
https://medium.com/@BiztechCS/why-use-odoo-openerp-for-your-business-b4722941b434




diéu kién kinh té xa hoi & mirc thap nhu Viét Nam. Néu khong c6 su phat trién ciia phan
mém nguén m& thi chic chén rat nhiéu nguoi tai tat ca cac nudc s& cam théy chat vat voi
phi ban quyén cta cac phan mém, hé diéu hanh c6 ban quyén cta cac hing cong nghé 16n
va khong chic cong nghé phat trién duoc nhu hién nay khi cac cong nghé 16i khong duoc
phd bién mot cach rong rdi va mién phi thong qua cac dang phan mém ngudn mo.

Xét vé cac loai tranh chap phat sinh trong mé hinh kinh té chia sé nay, c6 thé thy
rang, vi mo hinh ndy mang tinh dong gbép tu nguyén nén viéc phat sinh tranh chap khong
qua nhiéu, tuy vay cac van dé tranh chap vé ban quyén, vé giao dich dan su khi thy huong
cac tai nguyén phat trién boi cong dong ciing dang dién ra, dac biét khi cac qudc gia co
chinh sach khuyén khich cac hoat dong nay nhiéu hon.

b. Nén tiang két noi chia sé tai san, cong viéc

Bén canh cac nén tang chia sé thong tin, tai nguyén, dit liéu, cong ngh¢ mang tinh xa
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- Nhom chia sé vé phuong tién . :

di lai la oto, xe dap, xe dap dién nhu | S @Birbnb

RelayRides'?, Grab, Uber'?, Sidecar'* HeulyNerd

12 Pay 1a md hinh chia sé xe 6 t0 trong cong ddng, tan dung nguén tai nguyén dang bi lang phi 1a nhitng chiéc xe 6t6
dugc tu nhan s¢ hitu. Gia dét ra trén nén tang RelayRides thap hon gia cua cac cong ty cho thué xe khac khoang
35%. Chit s& hitu xe ¢ thé cho thué xe ctia minh trén nén ting va thu vé trung binh 300 — 500 USD/thang, c6 thoi
diém 1én toi 1.000 USD/thang. Déi twong duge thué xe la nhitng ngudi dugc danh gia 1a 14i xe an toan trong it nhét
2 nim (khong gy tai nan, khong bi phat). Két thuc qua trinh giao dich, ngudi thué va ngudi cho thué c¢6 thé danh
gia 1an nhau.

13 Nén tang Uber tan dung ngudn tai nguyén 6 t6, xe gan may it dugc dua vao luu thong va nguoi lao dong khong

kiém duoc viéc 1am trong cong dong. Thoi gian dau, Uber chi kinh doanh trong linh vyc xe hang sang, sau d6 mo
rong ra cac linh vuc khac nhu xe binh dan, xe SUV, véan chuyén... Mirc gia ciia Uber thudng ré hon cac dich vu
cung cip boi cong ty truyén thong. Hién nay, Uber dugce dinh gia 18,2 ty USD.
Tham gia md hinh nay, chu s6 hitu xe 6 t0, xe gin ‘may thyc hién viéc dang ky trén nén tang, 1am bai kiém tra kha
nang lai xe. Khach hang mubn dit xe thong qua nén | tang nay sé click vao nén tang Uber, chon dia chi noi di, noi
den va nhin nat dat xe, tmg dung nay sé& lwa chon ngau nhién mot phuong tién gan véi khach hang nhat. Khi da két
nbi, 14i xe va nguoi dit xe lién lac va thong bao diém don thong qua dién thoai di dong. Sau st dung dich vy, ngudi
14i xe va nguoi st dung dich vu ciing c¢6 thé danh gi4 1an nhau trén nén tang.

14 Xem thém: https://sidecar.com/




Zipcar'®, Haxi's: Pay 1a mo hinh nham khai thac cac phuong tién ca nhan nhan rdi qua do
to1 wu hoa viéc sir dung phuong tién.

- Nhém chia sé tai chinh nhu Prosper'’, TransgerWise!8, LendingClub',
Kickstarter?..: Day 1a cac mo hinh cho vay ngang cip giita ngudi sir dung dé hd tro tai
chinh hoic thyc hién hoat dong cho vay giira c4 nhan va ca nhan thong qua nén tang két
ndi giita nguoi vay va nguoi cho vay.

- Nhom chia sé hang hoéa tiéu dung, video, tai nguyén s nhu Neihborgoods?!
girlmeetsdress.com?2, Netflix23, Spotify?*, Hulu?..: Pay 1a mé hinh nham tdi wu hoa viéc
str dung tai san, d6 dac du thira qua do s& giup hd trg twong hd giita cac gia dinh, cong
d6ng cu dan hodc chia sé cac tai nguyén sb v4i nhau.

- Nhom chia s¢ vé khong gian, tién nghi chd & nhu Airbnb®®, wework?’,
roommoramaZ®, Windu?..: Dy 12 mo hinh nham khai thac cac khong gian du thira nham

15 Xem thém: https://www.zipcar.com/ va https://en.wikipedia.org/wiki/Zipcar

16 Xem thém: https://en.wikipedia.org/wiki/Haxi

17 Xem thém: https://www.prosper.com/ va https://en.wikipedia.org/wiki/Prosper Marketplace

18 Xem thém: https://en.wikipedia.org/wiki/TransferWise

19 Xem thém: https://www.lendingclub.com/ va https://en.wikipedia.org/wiki/LendingClub

20 Con goi 1a mé hinh goi von tir cong dong dé thuc hién cac du an. Ngudi co du 4 an nghé thuat, phat trién phan mém,
nghién ctru khoa hoc cong ngh¢ s€ dang tai ndi dung dy 4n cua minh Ién nén tang dé cong dong nguoi dung
KickStarter xem xét cap von. Nguoi cap vbn o thé thu lai nhitng san pham nhu 4o phong, phan mém sir dung, san
pham mau... ctia dy an ma ho cap vdn, tily theo mirc tién ma ho bo ra dé ing hd. Mo hinh nay thu hut sy tham gia
ctia s6 dong nhirng ngudi tré khai nghiép. S6 von KickStarter da thu hat cho hon 100.000 dy an dat gan 1 ty USD.

2l Xem thém: http://www.neighborgoods.com/ va https://www.shareable.net/how-sharing-my-stuff-on-neighb-a-
better-american/

22 Xem thém: https://www.girlmeetsdress.com/

23 Xem thém: https://vi.wikipedia.org/wiki/Netflix va https://www.netflix.com/vn-en/

24 Xem thém: https://www.spotify.com/vn-vi/

25 Xem thém: https://www.hulu.com va https://en. wikipedia.org/wiki/Hulu

26 M6 hinh Airbnb chia sé nha & cho ngudi di du lich, tan dung ngudn tai nguyén dang lidng phi 1a nhitng cin phong
khong ding dén. Thong qua nén tang nay, chi s& hiru cin nha cho thué va ngudi thué nha s& gip dugc nhau va ky
két hop dong thué nha. Gia thué nha dinh ra trén nén tang Airbnb luén thap hon gi4 thué phong khach san khoang
3 lan. Theo udc tinh, chi trong 1 dém da c6 dén 40.000 ngudi thué chd & tir mot dich vu cung tmg 250.000 phong
tai 30.000 thanh ph6 & 192 nudc va moi thanh toan déu qua mang internet. Diéu dang noi 1a nhiing can phong hay
chd ngi nay khong phai do mot chudi khach san ndo d6 cung cp ma do cac ca nhan. Nhitng ngudi can thué va chu
cho thué dugc “mai moi” nhd Airbnb - mot cong ty c6 tru sé tai San Francisco (M¥). Sau giao dich nguoi thué va
ngudi cho thué cling co thé danh gia 1an nhau trén nén tang nay. Hién nay, Airbnb duoc dinh gia gan 20 ty USD va
d3 hién dién & rat nhiéu noi trén thé gioi, trong d6 ¢6 Viét Nam.

27 Xem thém: https://www.wework.com/ va https://en.wikipedia.org/wiki/WeWork

28 Xem thém: https://www.tripping.com/industry/rental-companies/roomorama-vs-airbnb va
https://www.todayonline.com/singapore/home-sharing-site-roomorama-cease-operations

29 Xem thém: https://www.wimdu.com/ va https://en.wikipedia.org/wiki/Wimdu




toi wu hoa cac dia diém qua do thuc day giao luu, du lich, chia sé van hoéa,

- Nhom chia sé céac dich vu c4 nhan nhu: Postmates®’, Taskrabbit®!, Bellhops* 1a
cac nén tang nham két ndi cac lao dong tu do vdi cac nhu cau cong viéc hang ngay nhu
quét don, di chuyén d6 dac,

- Nhom chia sé cac dich vu chuyén nghiép nhu fiverr®?, Elance**, CrowdSprind*°. . .:
Day 1a cac nén tang nham két ndi cac nhan vién cung cip cac dich vu chuyén nghiép hanh
nghé tu do nhu thiét ké, 1ap trinh, ddo tao... véi cac bén cé nhu cau.

C6 thé thiy cac nén tang két ndi chia sé néu trén di thay doi cach thic van hanh cia
hoat dong mua ban, cung cép hang hoéa va dich vu. Néu nhu truée kia, hoat dong kinh
doanh mang tinh don tuyén, tirc 14 chi c6 mdi quan hé mot chiéu trong viéc mua ban hang
hoa dich vu theo d6 doanh nghi€p ban hang hoa, dich vu cua minh dén nguoi tiéu dung,
nhung ngudi tiéu dung va nguoi lao dong bi ¢ 1ap va gan nhu khong tham gia vao chudi
gia tri gia tang khi kinh doanh hang hoa, dich vu d6, mdi quan hé giita ho 1a khong c6. Trai
lai trong quan hé tai cac nén tang két ndi kinh té chia sé, viéc tuong tac gilta moi nguoi
duogc thuc day ddc biét & chiéu ngang hang gitta nguoi ban va ngudi mua, ho cting tham
gia vao viéc xay dung gia tri, chia sé tai nguyén, tai san du thira, cung cp dich vu nhiéu
chiéu, qua d6 gitp t6i wu hoa ngudn luc trong xa hoi, thiic day su hop tac, giao luu, twong
hd nhau giita moi ngudi trong xa hoi.

Sy phat trién ctia cac nén tang siéu két ndi, chia sé tai nguyén, dit liéu, tai san, cong
viéc, co hoi, du an,... nhu néu trén da thac déy sang tao, ddi mdi, tao ra nhitng m6 hinh
kinh doanh rit méi ma & d6 co sy déng gop cua nhiu ngudi, lam thay d6i phuong thire
kinh doanh va twong tac trong xa hoi, trong d6 dic biét co thé thiy tang kha nang phat trién
thi trudng, hop tac va khai thac thi trudng toan cau thong qua cac nén tang TMDT siéu két
n6i3

30 Xem thém: https://postmates.com/ va https://en.wikipedia.org/wiki/Postmates

31 hittps://en.wikipedia.org/wiki/TaskRabbit

32 Xem thém: https://en.wikipedia.org/wiki/Bellhop va

33 Xem thém: https://en.wikipedia.org/wiki/Fiverr

34 Xem thém: https://www.upwork.com/ va https:/en.wikipedia.org/wiki/Upwork

35 Xem thém: https://en. wikipedia.org/wiki/Crowdspring

36 Trong bdi canh su phat trién kinh té theo mo hinh kinh té thi truong canh tranh dang boc 10 nhiéu diém yéu, dic
biét viéc coi trong nhiéu vao cic gia tri kinh te khién cho viéc phat trién xa hoi, méi trudng, cac gia tri bén vitng khong
dugc tinh toan day du dan dén cac van nan vé sy xuong cép cuia dao duc xa hoi, gia tang bét binh dang xa hoi, chénh
léch giau ngheo, diéu kién, co hoi phat trién tai nhleu noi trén thé gidi tai hau het cac noi trén thé giéi hodc viée tap
trung xay dung, tao nhiéu wu dai, co ché phat trlen dic biét cac tap doan kinh té 16n nhu tai nhiéu ‘nudce boe 16 nhiéu
diém yéu trong viéc xay dung moi truong phat trién nang dong, sang tao va bén vimng,...thi kinh té chia sé c6 vé nhu
mot cach thirc dé con nguoi gin két voi nhau hon, tdi wu hoa viée tan dung cac tai nguyén, tai san du thira, c6 kha
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c. M6 hinh affiliate (chi nhanh) va da cip trong ban hang va marketing

Mo hinh affiliate va da cap trong ban hang da ton tai trong thwong mai truyén théng
nham thac drfly kinh doanh dén nguoi dung cudi. Thyc chat hoat dong san xuét, kinh doanh
s& phai qua nhiéu khau trung gian dé dén tay ngudi tiéu dung va viéc phan cap trong kinh
doanh s& gitip cac bén tham gia chudi gia tri t6i wvu va tip trung ngudn lyc cua minh vao
hoat dong chuyén mon, chéng han nhu bén san xuét tap trung vao san xuat, bén ban budn
chiu trach nhiém nhap hang vé kho rdi chuyén ban cho bén ban 1¢ va bén ban 1é s& nhan
mot phan hang vé va chiu trach nhiém ban hang dén cho ngudi dung cudi. Xét vé mit gia
tri thi hoat dong phéan tang nay ciing 1a mot dang thirc ctia nén kinh té chia sé.

Trén moi trudng mang internet, hoat dong affiliate marketing dugc goi la tiép thi
lién két. Hiéu cy thé, tiép thi lién két 13 ban thuc hién viéc quang ba, gidi thiéu san pham
dich vu ma c6 ngudi mua hang thong qua link affiliate va dap Gng yéu cau ctia nha cung
cap thi ban s& dugc hoa hong. Thuc chét hinh thirc tiép thi lién két giong véi hinh thirc tiép
thi quang ba bén ngoai, tat ca déu huéng dén mot muc dich chung 14 gidi thiéu san phim
dich vu va nhan hoa hong tir hoat dong day?’

Affiliate marketing gdm cac thanh phan chinh:

- Nha cung cép, don vi s¢ hitu san phém dich vu mong mudn déy manh hiéu qua
kinh doanh tryc tuyén, tim kiém thong tin khach hang tiém ning.

- Béi tac, nhitng nguoi so hitu website, blog hay cic kénh mang xi hoi khac, tham
gia quang ba san phim cta nha cung cip, sé nhan dugc hoa hdng chia sé tir nén tang
Affiliate cho mdi hanh dong thanh coéng ctia ngudi ding cudi cing theo muc tiéu cta nha

nang dong gbp vao viée khic phuc nhitng van dé ndi com cua nén kinh té thi truong nhw néu trén ciing nhu giup nén
kinh té hoat dong sang tao, ning dong va co tinh bén virng hon.

Mac du vay mat trai cia kinh té chia sé trong TMDT chinh 1a sy phu thude vao cac nén tang két ndi khéng
16 von bi quan 1y va chi phdi boi cac tap doan cong nghé, tai chinh co thé dan t6i sy thao ting, truc loi, tham chi 1a
mdt noi thuén loi cho t9i pham mang trién khai cac hoat dong lira ddo, rira tién, trén thué va cac hoat dong phi phap
khi tlep can dugc mot s6 lugng khach hang vo cung 16n. Nhu da néu ¢ trén, do s6 lugng website, ung dung TMDT
rat nhleu thi viéc tlep can khach hang, nguoi s dung, trién khai cdc hoat dong marketing, truyén thong s& can mot
ngudn luc tai chinh rat 16n, chinh vi vy, cac nén tang siéu két ndi nay s& can mot nguon tai chinh, co the dén tir cac
doanh nghié¢p cong nghé 16n hay céc to chire tai chinh.. . dé c6 thé ton tai va phat trién. Thyc té cho thay rat nhiéu nén
tang két siéu két ndi ra doi rat nhiéu tai cac qudc gia nhung c6 vong doi rat ngin, mot s6 nén tang cudi cung s& bi chi
ph01 quan ly boi cac tdp doan cong nghé 16m, cac t6 chirc dau tu tai chinh,.. day 1a cac don vi c6 nhu cau tham gia chi
phéi cong nghé, thi truong. .. khién cho cac gia tri nguyén gbc ctia kinh té chia sé nhiéu khi kho duoc bdo toan trong
mot thi truong TMDT dang va s& ngay cang tré 1én khéc liét. Do d6, méi trudng phat trién kinh té chia sé rat can c6
su dinh huéng, c6 co ché, chinh sach, cach thirc quan 1y, didu hanh ciia nha nuéc dé khuyén khich dwoc cac diém
manh va khic ché duge cac diém yéu va rui ro néu trén tir nha nude.

37 Xem thém: https://www.brandsvietnam.com/congdong/topic/2234-Affiliate-Marketing-Mo-hinh-kinh-te-chia-se-
trong-quang-cao-truc-tuyen




cung cap.

- Pon vi cung cip nén tang Affiliate marketing, dong vai tro trung gian két ndi gitra
nha cung cép va ddi tac, do luong, tinh toan hiéu qua quang cdo, chi phi va cac van dé phat
sinh, bao vé quyén loi cta cac bén tham gia, xir 1y cac tinh hudng tranh chip hay gian 1an.

Nhu vay, Affiliate Marketing chinh 14 mot mé hinh kinh té chia sé trong quang céo
tryc tuyén. Két ndi cac ngudn luc trong xi hoi 1a nhitng ngudi c6 san pham, dich vu va
nhitng ngudi s hiru kénh truyén thong, kién thirc marketing nham day manh hiéu qua kinh
doanh tryc tuyén ciing nhur tao co hdi gia ting thu nhap tir website, blog hay cic kénh mang
xa hd1 cia minh.

Trén thé gidi, Affiliate Marketing d4 phat trién tir nhimg nam 1990, mét sé don vi
ap dung thanh cong nhu Amazon, Clickbank, Commission Junction..., va tai Vi¢t Nam,
mot vai nim gan day thi truong Affiliate Marketing da va dang timg budc phat trién nhur
v6i ra mit cia ACCESSTRADE (md hinh ctia Nhat Ban)®®, Lazada, Eplaza.vn®...

Dbi voi hoat dong da cép trong ban hang, doanh nghiép da cip cung cip san phim
hang héa va phat trién mang ludi nguoi ban phan cip huéng hoa hdng trong viée tiéu thu
san pham. Viéc phat trién mo hinh nay s& gitp doanh nghiép bé qua duoc chi phi marketing
rat ton kém dé dat duogc két qua ban hang cudi cung. Tuy vay, thuc té thoi gian qua hoat
dong kinh doanh da cip c6 nhiéu bién tudng, lira dao khién cho tinh chat thuc day phat
trién kinh doanh cong déng, hd trg ban hang bi anh hudng, dic biét nhitng hoat dong nay
kha pho bién trén méi truong mang internet*

2. Cac dang tranh chép lién quan dén mé hinh kinh té chia sé
a. Tranh chfip vé mua ban hang héa dich vu

Trong md hinh kinh té chia sé¢ hoat dong trén cic nén tang, tranh chap phat sinh
cling chinh 13 céc tranh chdp TMBT va chu yéu 1a cac tranh chép lién quan dén viéc mua
ban hang hoéa, dich vu trén cac nén tang. Tuy vay, do tinh chat két ndi nhiéu chiéu giita cac
bén cung cép ha tAng, bén cung cip nén tang, bén moi gidi, tiép thi va khach hang, .. khién
cho viéc xac dinh tinh chu thé trong cic quan hé hop dong va tranh chap phat sinh lién
quan s& c6 phan phtec tap hon, mit khac do tinh chat quan hé giao dich c6 thé xem 13 quan

3% Xem thém: https://vn.trangcongnghe.com/tin-tuc-cong-nghe/thuong-mai-dien-tu/194869-accesstrade-la-gi-nhung-
dieu-can-biet-khi-kiem-tien-bang-phuong-thuc-nay.html

3 Xem thém: https://eplaza.vn

40 Xem thém: http:/tapchitaichinh.vn/tai-chinh-phap-luat/bo-cong-thuong-canh-bao-ung-dung-hoan-tien-mua-sam-
co-dau-hieu-kinh-doanh-da-cap-326753.html va https://thoibaokinhdoanh.vn/quan-tri/canh-bao-mo-hinh-kinh-
doanh-da-cap-trai-phep-1072880.html




hé giao dich dan sy, chua phai 14 quan hé kinh té khién cho viéc ap dung phép luat dé xu
Iy cac van dé tranh chdp phat sinh ciing gip nhiéu tré ngai, dic biét 1a cac quan hé giao
dich xuyén bién gioi.

Céc tranh chdp vé& mua ban hang hoa tap trung & viéc vi pham hop dong cta mot
bén trong qua trinh mua ban hang héa nhu bén mua hang hoéa, dich vu khong nhan duogc
hang hoda, dich vu nhu da dugc md ta, gidi thi€u, hang bi hong, dich vu khong dat chét
luong hay bén cung cip dich vy, ban hang khong nhan duoc thanh toan?!

b. Tranh chap vé lao dong

Trong md hinh kinh té chia sé, ban chéat nén tang 1a cung cip phuong tién cho céac
bén tham gia giao dich, tuy nhién nhiéu nén tang thuc hién ludn trach nhiém cta don vi
cung ung dich vu trong viéc dua ra cac diéu kién, thoa thuan véi khach hang va bén tham
gia cung cép nhan luc, dich vu, noi cach khac, bén s& hitu cic nén tang nay cling dong vai
tro 14 bén cung cap dich vu. Chinh vi thé thoi gian qua phat sinh nhiéu vu viéc tranh chip
vé lao dong, chéng han nhu vy viéc nguoi lao dong khaéi kién cac bén cung cﬁp nén tang
nhu Uber, Grab dé yéu cAu thuc hién céc trach nhiém cua nguodi st dung lao dong ddi voi
ngudi lao dong, ... hay cac mé hinh chia sé ngudn lao dong*

c. Tranh chap lién quan dén bao vé dir liéu

Tai My, EU va nhiéu nudc khac d3 ban hanh luét bao vé dit liéu, theo d6 cac don vi
cong ty cung cap dich vu hosting, server hoidc cac cong ty co quan 1y dit liéu phai dam bao
an toan cho cac dir liéu dugc luu trit. DA c6 nhiéu tranh chap lién quan dén viéc bao vé dir
lidu trén cac nén tang xay ra.

d. Tranh chip vé ban quyén

Tranh chip vé ban quyén 1a rat phd bién trén mang internet. Trong méi trudng nén
tang hinh kinh té chia s¢, do viéc x4c dinh hanh vi dan sy hay kinh té d6i kho xac dinh 13
nén viéc xac dinh hanh vi vi pham va cach thirc d xtr 1y cac vi pham nay gip nhiéu tro
ngai. Do do6, cac ha tﬁng cong nghé dé xac dinh dinh danh tai san sb cho cac bén trén mang
internet 1a rat quan trong dé giup giai quyét cac tranh chap nay ngay mot tot hon.

41 Xem thém: Hoang Thé Lién va Tran Anh Huy, D& xuit phat trién cac hinh thirc giai quyet tranh chép tryc tuyen
ngoai t6 tung tai Viét Nam trong thoi ky cach mang cong nghiép 1an thir tu hién nay. Ky yéu Hoi thao khoa hoc cép
quoc gia vé: “Cach mang cong nghiép lan thir tu va nhitng van dé phap 1y dit ra cho viéc xay dung, hoan thién hé
thong phép luat Viét Nam™; 24/6/2019; Ha Noi; 2019. Tr.434.

42 Xem thém: https://thesaigontimes.vn/grab-va-tai-xe-moi-quan-he-nua-voi-giua-hop-dong-hop-tac-kinh-doanh-va-
lao-dong/;  http://baochinhphu.vn/Chinh-sach-va-cuoc-song/Uber-va-Grab-da-chung-minh-bat-cap-cua-dieu-kien-
kinh-doanh-taxi/319341.vgp
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e. Tranh chép lién quan dén yéu t6 lira ddo, t6i pham mang

Trén mang internet, hoat dong lira ddo va tdi pham mang rat nhiéu va rat phuc tap
doi hoi cac qudc gia phai co nhitng bién phéap k¥ thuat va tu phap thoa dang dé giai quyét
van dé nay. Cac qudc gia 10n trén thé gidi déu xdy dung cac co quan chuyén trach dé diéu
tra xtr Iy t6i pham mang, tuy vay can c6 cac co ché, nén tang va phuong thirc phdi hop hiéu
qua hiru hiéu dé xur 1y céc vu viéc tranh chép co yéu t6 lira dao, toi pham mang, dac bi¢t l1a
t01 pham mang xuyén bién gidi.

3. Céc bién phap giai quyét tranh chap lién quan dén mé hinh kinh té chia sé
a. Cac bién phap truyén thong

Hién nay, dé giai quyét cac tranh chap phat sinh ké ca trén moi truong mang, cac
nén tang hoat dong theo mo hinh kinh té chia sé, chung ta c6 thé ap dung cac bién phap
dan sy, hanh chinh va hinh sy dé giai quyét.

Dan sy 14 bién phap chi yéu, theo d6 chu thé trong giao dich bi thiét hai sé& st dung
cac cach thuc: (i) thuong luong; (ii) hoa giai vdi su hd tro cua don vi hoa giai; (iii) khoi
kién ra toa an hay toa trong tai dé yéu cau dua ra phan quyét phan xt dé thi hanh an.

Bién phap hanh chinh 13 bén bi thiét hai s& thong béo va yéu cau co quan quan ly
nha nudc c¢6 thim quyén thyc hién viée diéu tra, thanh tra va xtr Iy bén vi pham cin ¢t vao
cac quy dinh nha nudc vé xir Iy vi pham hanh chinh trong linh vuc hoat dong d6. Thong
qua cach thtrc nay, bén bj thiét hai c6 diéu kién dé ap dung bién phap dan sy yéu cau bén
gay ra thiét hai boi thuong cho cic chi phi va ton that ma bén bi thiét hai phai ganh chiu.

Bién phap hinh sy 1a bién phap nham xt Iy manh nhét bén vi pham theo d6 yéu
cau,trinh bao cac co quan canh sat diéu tra thuc hién viéc diéu tra, truy td toi pham dé xur
1y hanh chinh hoéc khoi t6 vu 4n hinh su.

b. Giai quyét tranh chip thong qua cac nén ting hoa giai va trong tai truc tuyén
(ODR)

Hé théng ODR 14 hé thong phan mém duoc cac to chirc ODR xay dung nhim cung
cap dich vu giai quyét tranh chip truc tuyén cho cac bén khi c¢6 tranh chap phat sinh, dic
biét phi hop cho céc tranh chdp TMBT, tranh chép tiéu dung gia tri nho va cac tranh chap
dan sy, kinh té khac ma cac bén c6 su xa cach vé mit dia Iy cung nhu céc tranh chap trong
mo hinh kinh té chia sé. C6 thé thdy rang, tuy theo chtrc ning va pham vi hoat dong cia
ting t6 chitc ODR, hé théng ODR sé& cho phép cac bén thuc hién thu tuc giai quyét vu viée
tranh chip cia minh bing mét, hai hay ca ba phuong thirc sau:
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(i) Thuong luong tryc tuyén giita cac bén tranh chap;

(1) Hoa giai vu viéc tranh chap tryc tuyén gitta cac bén voi sy tham gia cua hoa
giai vién thudc t6 chuc ODR;

(111) Xeét xur vu viéc theo thu tuc trong tai truc tuyén néu t6 chirc ODR ¢6 churc nang
hoat dong trong tai.

Trinh tu, thi tuc giai quyét tranh chip truc tuyén trén hé théng ODR s& phu thudc
chit ché vao quy dinh phap luat tai timg nudc, tuy nhién co thé thdy rang, nhd c6 sy hd tro
ctia cong nghé thong tin va truyén thong ma cac thu tuc nay dugc thuc hién rat nhanh chong
va thuan tién. Qua nghién ciru cic mo hinh hoat dong ciia cac t6 chirc ODR trén thé giGi
hién nay c6 thé thiy, hau hét cac to chire ODR déu ¢ nén tang (platform) cho phép céac
bén giai quyét toan bd vu viée tranh chap theo hinh thire triue tuyén. Khi so sanh véi viéc
giai quyét tranh chép truyén thong thi viéc giai quyét tranh chap truc tuyén tai to chirc ODR
s& c6 nhitng wu diém nhu sau:

Trude hét, hé thdng giai quyét tranh chdp ODR cho phép cac bén c6 thé thuc hién
duogc toan bo qua trinh xir Iy vu viée tir ndp don yéu cau xét xir, ndp tai liéu, bang ching;
lién lac giita to chitc ODR véi cac bén tranh chap va giira cac bén tranh chap véi nhau; dén
t6 chirc phién hop hoa giai, trong tai giita cac bén; ra bién ban hoa giai, quyét dinh trong
tai,... trén nén tang ODR online ma cac bén dugc cap quyén truy cap. Viéc tmg dung cong
nghé vao cac budc, tién trinh va thu tuc giai quyét tranh chap nhu vay gitp cho viéc giai
quyét vu viéc tranh chép tré nén rat thuan tién, thuc déy tién trinh giai quyét vu viéc nhanh
va hiéu qua hon rat nhiéu so v6i phuong thirc giai quyét tranh chap truyén thong tai toa
an*,

Thém vao d6, hé théng ODR ciing cho phép cac bén tranh chap c6 thé gap nhau truc
tuyén dé trao d6i thuong luong, hoa gii, xét xir trong tai theo hinh thirc text communication
(trao dbi tin nhén, chat) hoic video conference (hop truc tuyén) rat tién loi, giup ddy nhanh
duoc tée d giai quyét vu viée tranh chip cho cac bén. Mot diém dang chu y 13 hé théng
ODR ciing cung cip thém cac chirc niang hd trg quan 1y vu viéc tranh chip nhu nhic nho
cac bén thuc hién cac cong viéc theo yéu cau, dam bao tién trinh va tha tuc td tung duoc

43 Hién nay, v6i su phat trién cua cong nghé thi viéc kiém tra, x4c thyuc dir liéu, tai liéu phuc vu giai quyét tranh chéip
¢6 thé duge cong nghé Al (tri tué nhan tao) hd tro xir Iy nén viée kiém tra, xem xét tai liéu, chung ctr cia cac bén ndp
cho t6 chirc ODR ciing s& dugc cong nghé hd trg rat nhidu. Ddi véi nhiing tai li¢u can xac minh, xac thuc thém thi to
chirc ODR c6 thé yéu ciu cac bén tranh chip cung cp ban gdc, ban sao ching thuc hogc thuc hién ky chit k¥ s6 vao
tai liéu d6 dé x4c nhan, chiu trach nhiém phép 1y. Bén canh d0, cac giao dich trén mang internet ludn bét bude phai su
dung dich vu cua don vi cung cép ha tﬁng mang, dich vu internet, nhu don vi cung cép server, hosting, mail services,
dich vu san TMDBT,... nén cac giao dich nay déu ¢6 thé luu vét dit lidu, co thé 1am nguén kiém tra, xac thuc giup cac
t6 chirc ODR thyc hién viée giai quyét tranh chap hiéu qua.
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céc bén thyc hién ding thoi gian va quy dinh phap luat, két nbi dén cac hé théng tu phap
khac ctia nha nudc dé cac bén c6 thé st dung (néu can).

Uu diém tht hai cua viée giai quyét tranh chap truc tuyén nay 1a chi phi giai quyét
vu viée. Do c6 thé thuc hién toan bo thu tuc giai quyét tranh chap qua mang internet nén
mirc phi dich vu hoa giai hay trong tai truc tuyén cta cac td chirc ODR kha thap so voi cac
phuong thirc giai quyét tranh chap truyén thong*

Uu diém thuc ba, hé théng ODR c6 thé phat trién va tich hop thém céc cong nghé
hién dai dé tr& nén théng minh va c6 kha ning ty xtr 1y cac tranh chip don gian dé giup
giai quyét mot sb lugng 16n cac vu viée tranh chap TMDT gia tri nho. Hién nay cac cong
nghé nhan dang hinh anh, phan tich tinh nguyén gbc ciia di liéu, tai lidu; cong nghé khoa
an toan bang chung thu s hay cong nghé chudi khdi (blockchain) dé d¢am bao tinh toan
ven cua dir liéu géc; cong nghé hoc sau (deep learning) va tri tu¢ nhan tao (Al) co thé duoc
tmg dung vao cac hé thong ODR dé gitup hoa giai vién, trong tai vién thuan loi hon trong
viéc kiém tra, xac minh dir liéu, tai liéu, bang ching vu viéc dugc cac bén cung cap khi
dua ra y kién, phan quyét. Tham chi, hién c6 nhiéu t6 chirc ODR d st dung cong nghé tri
tu¢ nhan tao (AI) v6i kha nang tu hoc hoi dé tu gidi quyét duoc rat nhiéu cac vu viéce tranh
chap TMDT nhé ma khong can dén viéce can thiép cia con ngudi. Co thé thdy rang, bang
viéc ing dung, tich hgp thém cac cong nghé méi niy vao hé théng ODR ciia minh, cic to
chttc ODR ciing chinh 1a don vi tham gia thiic ddy phat trién cong nghé va giup ting cudng
moi truong phap 1y lanh manh cho cac hoat dong mua ban, giao dich trén mang internet
ngay mot thuan tién, minh bach, mang lai nhiéu loi ich cho ngudi dan®

c. Giai quyét tranh chép bz“mg hé th(")ng hoa gidi va trong tai truc tuyén dau
tién tai Viét Nam

Ra doi sau Hoi thao khoa hoc cip bd vé giai quyét tranh truc tuyén do Vién Khoa
hoc Phap 1y t6 chirc thang 12/2017, Trung tam Trong tai Qudc t& Ha Noi (HIAC) duoc
nhitng chuyén gia tham gia tai budi hoi thao dé xuat xay dung cu thé mot mo hinh ODR
thuc té tai Viét Nam. Nhom dy an duoc thanh 1ap tuor thang 1 ndm 2018 da tap trung vao
viéc xay dung ké hoach trién khai du an, dic biét 1a viéc trién khai xay dung hé thong ODR

4 Hién nay, phan 16n cac vu viéc tranh chip TMBT dién ra trén cac website, tng dung TMDT ma & d6 cac bén budc
phai tuan theo cac quy dinh, tiéu chuan trong mua ban, giao dich do t6 chirc cung cép dich vu san TMDT quy dinh
phu hop v6i quy dinh phép luat chang han nhu cic quy dinh vé di tra hang, hoan tlen .vv. Do d6 viéc xur 1y cac vu
viéc tranh chap phat sinh tai ddy cling tré nén dé dang hon khi cac phuong an giai quyét vy viéc tranh chp c6 nhing
tinh huéng quy dinh san ma cdc bén da nhét tri tir dau theo cac quy dinh cta san TMBT. Trong trudng hop co phat
sinh tranh chap tai dy, to chirc ODR s& 1a co quan doc lap duge san TMDT chi dinh hodc cac bén lya chon co tham
quyén xem xét vu viée va dua ra quyét dinh ap dung tinh huong xtr 1y ndo da dugc dinh sin hay quyet dinh khac dé
gidi quyét vy viéc nhanh trong thoi gian nhét dinh theo sy thdng nhét cta cac bén va quy dinh cua té chirc ODR.

45 Xem thém: https://phapluatvacmen4.vn/de-xuat-phat-trien-cac-hinh-thuc-giai-quyet-tranh-chap-truc-tuyen-ngoai-
to-tung-tai-viet-nam-trong-thoi-ky-cach-mang-cong-nghiep-lan-thu-tu-hien-nay/
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dat cac tiéu chuan cong nghé. Pén thang 4/2019 Trung tAm Trong tai Qudc t& Ha Noi chinh
thirc dugc thanh 1ap va dén thang 6/2020, hé théng ODR du tién tai Viét Nam chinh thuc
ra mat, v6i mong mudn dong gdp nhiéu cho viéc phat trién maoi truong kinh doanh sé lanh

manh va phat trién tai Viét Nam*.

Gia tri ma HIAC mang lai cho cac bén tranh chap

THOI GIAN

CHI PHI

HIEU QUA

e Giam tir 20 — 80%
thoi gian dé giai
quyét mot vu viéc
tranh chap so voi
truyén théng

e Chi phi giai quyét tranh

chap TMDT: Chi mat tir
5.000 d -20.000 ¢ dbi
v6i vu viée don gian va
tor 100.000 @ — 300.000
d d6i véi cac vu viée
phtrc tap.

Chi phi vu viéc trong tai
thong thuong: Giam it
nhét 30% so véi cac to
chure trong tai khac

Cit giam chi phi do
giam thoi gian va cung
cép su thuan tién cho
cac bén trong thu tuc to
tung

Hiéu lyc nhu ban an cua toa an,
dugc thi hanh ngay khi c6 hiéu luc

Néu hop tac voi cac bén, nhu chil
san TMDT, t6 chtrc cung cép dich
vu thi viéc thi hanh phan quyét
duoc thuc hién ngay 1ap tuc

Giap bd sung gia tri cho cac bén
trong giao dich TMDT

Nang cao vi tri, thuong hiéu cho
San TMDT hay céc t6 chic cung
cép dich vu chét luong, uy tin.

Co thé ap dung thuat toan hoac
cong nghé tri tu¢ nhan tao (Al)
trong thoi gian t6i dé giup cho viée
giai quyét vu viéc tranh chap duoc
tu dong.

Hé thong ODR ciia HIAC hoat dong nhw thé nao

(i). Giai quyét tranh chip

Cac budc Thoi gian
1. Khoi tao yéu cau hoa giai
2. Thong bao cho bén dugc yéu cau 5 ngay
3. Bén dugc yéu cau tham gia 5 ngay
4. Hai bén tu thuong luong trén hé thong ODR cua 15 ngay
HIAC

4 Xem thém bai viét tai Dé tai khoa hoc cdp Bo nam 2021: “Giai quyét tranh chap thwong mai c6 yéu t6 nuéc ngoai
bang trong tai va hoa giai tryc tuyén — Kinh nghiém quoc t€ va d¢ xuat cho Viét Nam”
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5. Hoa giai vién HIAC tham gia hoa giai 15 ngay

6. Lap van ban vé két qua hoa giai thanh 3 ngay
7. Ban hanh Van ban hoa giai thanh. 3 ngay

(ii). Thi hanh phan quyét

Thi hanh ngay, dic biét hidu qua néu c6 sy phdi hop, théng nhat giita cac bén
lién quan vé viéc thi hanh phan quyét tir dau.

(i11). Cac tinh nang chinh
- Céc bén: Quan 1y vu viéc, nhic tién trinh, thanh toan truc tuyén
- Trong tai: Tham gia tryc tuyén qua chat hodc hop truc tuyén

- Dai tac: lay dir liéu goc lam ngudn ching cr luoén, khong can xac minh lai
ching cu

- Thi hanh phan quyét tu dong: Néu cic bén chap nhan két nbi hé¢ théng dé
cho thi hanh luén

- Ap dung duoc chir ky s6 c4 nhan dé tang tinh hi¢u luc trong vu viéc tranh
chap giai quyét bang trong tai.

4. Pé xuit cic ndi dung hoan thién khung phap luat vé giai quyét tranh chap
lién quan dén mé hinh kinh té chia sé

a. Ghi nhén céac hinh thirc giai quyét tranh chip trwe tuyén trong Bé Luit to
tung dan sw, Luat Trong tai va Luat Giao dich dién ti

Hién nay, dé giai quyét cac tranh chap phat sinh ké ca trén méi trudng mang, cac nén
tang hoat dong theo mé hinh kinh té chia sé thi bién phap dan sy 1a cach thirc pho bién dé
giai quyét cac tranh chap dan sy - kinh té noi chung. Tuy vdy, viéc giai quyét cac tranh
chéap nay trén moi trudng mang dang gip nhiéu khé khin do viéc 4p dung tiéu chuan chung
dé giai quyét cac vu viée tranh chip thuong mai 1a khong kha thi. Cac giao dich TMPT
trén mang internet da phan 1a cac giao dich nho, gia tri khong 16n, c6 cac bang chung dién
tur, nhung thu tuc qué phurc tap va rudm ra cung voi thot gian kéo dai theo cac quy dinh tai
B Luat T tung dan su 2014 hién nay (ké cd theo thu tuc rut gon dwoc quy dinh tai Bo
Ludt nay) khién cho hau nhu khéng c6 tranh chdp TMDT nao c6 gia tri nho duge dua ra
giai quyét tai toa an, trong khi d6 c6 thé thdy rang cac giao dich nay,véi sé luong rat 1on
va dong gop dén 15 ty USD vao nén kinh té qudc dan ciia Viét Nam*” thi rat can c6 sy quan

47 Ngudn: https://vtv.vn/kinh-te/thuong-mai-dien-tu-nam-2020-tang-truong-manh-lieu-co-la-xu-huong-ben-vung-

20201225064217173.htm
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tAm sdu sac clia cac co quan tu phap cua Viét Nam. RS rang, Bo Luat T6 tung dan sy can
thiét phai phan loai giao dich va dua ra cac quy dinh vé thu tuc giai quyét tranh chap dan
su phit hop hon cho céc giao dich TMPT, c6 xét dén cac yéu té vé bang ching dién ttr, du
liu gbc...dé ghi nhan hinh thirc hoa giai va trong tai tryc tuyén nhu mot bién phap giai
quyét tranh cha

béi véi Luét Trong tai thuong mai 2010 thi viéc stra doi luat nay can dua vao céac
quy dinh cy thé vé cac nén tang hoa giai va trong tai quc té, dé 1am co s¢ phap 1y cho cac
bén ciing nhu cac t6 chic hoa giai thuong mai, trong tai thwong mai tng dung cong nghé,
trién khai hé thong giai quyét tranh chap truc tuyén. Noi dung nay ciing can ghi nhan trong
Luat giao dich dién t&r nhu mot co s ha téng quan trong cho viéc dam bao cac giao dich
dién tr duogc dién ra thuan lgi va duogc cac co quan tu phap Viét Nam hd tro dé dam bao
moi trudng an toan, lanh manh cho cac bén tham gia nhiéu hon vao cac hoat dong kinh té
sO.

Pé thiic day phét trién cac to chlrc cung cap nén tang giai quyét tranh chap truc
tuyén (ODR), tic gia nhan thay Viét Nam rat cAn dua ra chinh sach vu dai vé thué nhim
phat trién hoat dong cia cac t6 chitc ODR. Hién nay theo quy dinh tai Luat Trong tai
thwong mai s6 54/2010/QH12 va Nghi dinh 22/2017/NB-CP vé hoa giai thuong mai thi to
chtrc hoa giai va trong tai thwong mai déu 14 t6 chirc giai quyét tranh chip hoat dong khong
vi myc dich loi nhuan. Nhu vay to chirc hoa giai va trong tai phai st dung it nhat 51% tong
loi nhun hing nam dé tai ¢au tu nham thyc hién muc tiéu xa hoi. Viéc quy dinh nhu vay
chua thyc su hop 1y. Can hiéu rang cac hoat dong nay 13 hoat dong cung cép dich vu phap
1y va can dugc khuyén khich, tao diéu kién phat trién, dic biét dat trong bdi canh thoi ky
cach mang cong nghiép 1an tht tu nhu hién nay. Do d6, phap luat vé thué can quy dinh rd
hoat dong xay dung va phat trién cac to chirc giai quyét tranh chip truc tuyén ngoai td tung
thudc linh vuc duoc hudng wu ddi vé thué & mirc cao nhat theo quy dinh phéap luat hién
hanh. Cac ca nhan st dung dich vu giai quyét tranh chip truc tuyén s& duge mién thué
VAT. Bén canh d0, cac ca nhan, chuyén gia phap luat va cong ngh¢ tham gia vao cac hoat
dong giai quyét tranh chip truc tuyén s& duoc hudng cac chinh sach wu dii vé thué thu
nhap ca nhan cao nhét theo quy dinh, chfflng han nhu s€ dugc coi 1a nhan lyc cong ngh¢ cao
dé duoc huong mién giam thué thu nhap ca nhan 50% nhu Bo Tai chinh dang dé xuat sira
d6i cac luat vé thué thoi gian qua.

b. Pwa ra quy dinh bit budc vé viéc yéu ciu cdc to chirc cung cip cic nén ting
kinh doanh thwong mai dién tir phai lién hé dén to chirc gidi quyét tranh chap truc
tuyén dé xir 1y tranh chép phat sinh trong giao dich giira cic bén trén nén ting
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Lién minh Chau Au (EU) 1a mét vi du tiéu biéu vé viéc Chinh phu thuc day sy phat
trién cua cac to chirc ODR ciing nhu hoat dong TMDT ctia ngudi dan. Tai Chi thi sd
2013/11/EU ngay 21/05/2013 vé co ché giai quyét thay thé cho cac tranh chap tiéu dung*®
va Quy dinh sd 524/2013/EU ngay 21/05/2013 vé bién phap giai quyét tranh chap truc
tuyén cho céc tranh chip tiéu dung®®, EU yéu cau bét budc cac thuong nhan thanh lap tai
day khi tham gia ban hang hoa hoac dich vu cho khach hang ti€u dung trén mang internet
phai thong bao cho khach hang ctia minh biét vé to chtrc s& thuc hién viée giai quyét tranh
chéap (néu co) va ndi dung nay phai duoc thé hién rd rang trén website; trong ndi dung diéu
khoan hop dong cung cap hang hoa, dich vu véi khach hang. Cac website cia cac don vi
nay phai cung cap duong link dén dia chi http:/ec.europa.eu/odr, day 1 hé théng do Uy
ban Chéu Au xdy dung nhiam gitp cic bén xur Iy cac tranh chap TMBDT bén ngoai tda an

v6i chi phi thap, thi tuc don gian va nhanh chong, thong qua viéc diéu huéng vu viéc tranh
chap dén cac t6 chire cung cap dich vu giai quyét tranh chap truc tuyén tai EU theo su lua
chon ban dau cta bén ban®. Cac qudc gia thanh vién thudc EU phai thiét 1ap dau mai lién
lac quéc gia dé hd tro cac bén trong viéc str dung hé thng nay khi né chinh thirc hoat dong
tr 15/02/2016°!.

Theo sb lidu trén website http://ec.europa.eu/odr, ké tir khi chinh thirc hoat dong tur
dau nam 2016 dén hét thang 5/2019, s6 vu viéc tranh chép TMDT da dugc gui dén gidi
quyét tranh chip tai website nay 1a 121.494 vu viée, trong d6 cac vu viée tranh chap tiéu
dung trong nude 13: 67.831 vy, chiém 55,83%; s6 vu viéc xuyén bién gidi la: 53.663 vu,
chiém 44,17%. S6 vu viéc tranh chap thudc cac linh vuc: hang khong; quan 4o va gidy dép;

hang hoa cong nghé thong tin va truyén thong (hang ITC); hang dién tr (khong bao gom
hang ICT); dich vu dién thoai di dong; noi that; trang thiét bi thé thao, 4m nhac; phu ting
0td va phu tung cho cac phuong tién ca nhan khac; hang gia dung kich thudc 16n>2,

Céc budc khiéu nai giai quyét tranh chap TMPT tai http://ec.europa.cu/odr:

1. Bén khiéu nai 1a nguo1 mua hodc nguoi ban s€ dién cac ndi dung yéu cau trong
ban khai thong tin, gom cac ndi dung thong tin chi tiét vé minh va thong tin co
ban vé bén bi khiéu nai; ndi dung tranh chap nhu hang hoéa, dich vy mua 1a gi,

48 Xem tai: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2013:165:0063:0079:EN:PDF

49 Xem tai: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2013:165:0001:0012:EN:PDF

50 Danh sach céc to chirc ODR tai Lién minh Chau Au:
https://ec.europa.eu/consumers/odr/main/?event:main.adr.printFullADRAsPdf
! Muc dich ciia Uy ban Chau Au khi xdy dung hé théng dau mdi xir ly tranh chip giao dich tiéu dung trén mang
internet 1a nham thuc ddy sy tin tuong cua khach hang khi mua hang hoa tir cac thwong nhén tai cac nude thudc
Lién minh Chau Au, trong do hé thong nay s& cung cap mot phuong tién hitu dung, x6a bo rao can vé ngdn ngir va
khoang cach dé giai quyét cac tranh chdp TMBT cho ngudi mua bén ngoai toa n, nhanh chong va khong tén kém

52 Ngudn: https://ec.europa.eu/consumers/odr/main/?event=main.statistics.show
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ngay mua, ngdy thanh todn, s6 hda don, lya chon loai khiéu nai, mé ta vé khi¢u
nai, tranh chap va cac ndi dung dé nghi.

ii. Heé thdng nén tang ODR tai website ndy s& chuyén khiéu nai ctia bén khiéu nai
dén bén bi khiéu nai va yéu cau bén khiéu nai lya chon bén cung cép dich vu
giai quyét tranh chdp duoc néu tén trong website, 14 nhitng don vi cung cap
nén tang ODR, bao gdm ca hoa giai va trong tai truc tuyén.

iii. Ngay khi bén cung cap dich vu giai quyét tranh chip thay thé duoc bén khiéu
nai va bén bi khiéu nai lua chon thi hé théng nay s€ chuyén noi dung khiéu nai
dén cho t6 chirc giai quyét tranh chap nay dé thuc hién viéc giai quyét tranh
chap tryc tuyén.

iv. T6 chitc ODR nay s& xir Iy vu viéc va quyét dinh cubi cung dat dugc trong
vong 90 ngay.

C6 thé thay, chi trong khoang 3 nam ké tir khi di vao hoat dong, sd luong vu viéc
tranh chip TMPT tai EU duogc giai quyét qua hé thong nay 1a vao khoang 40.000 vu
viée/nam. Viée xu Iy duge sb lugng vu viéc 16n nhu vay cho thiy nén tang ODR ma EU
xay dung da tao dung duoc su tin tudéng cho cd nguoi kinh doanh va nguoi tiéu dung EU
dé giai quyét tranh chap phat sinh gitra ho. Su thanh cong nay ciing cho thdy EU da c6 sy
chuén bi ky cang, nhat 13 vé mat k¥ thuat, dé dam bao su van hanh ctia nén tang ODR cling
nhu tim quan trong cta cac to chitc ODR trong viéc dam bao méi truong phap 1y an toan,
thuan ti€n, lanh manh cho nguoi dan khi tham gia giao dich TMDT.

c. Hoan thién quy trinh thii tuc dinh danh dién tir va cung cap chir ky dién tir

Hién nay céc ca nhan tham gia cac hoat dong TMDT chua thuc hién viéc dinh danh
kha nhiéu khién cho ngoai viéc Viét Nam bj that thu thué thi viéc bao vé quyén loi cta cac
bén trong giao dich TMPT ciing tré nén kho khan. Do d6, Viét Nam can hoan thién xay
dung hé théng xac thuc va dinh danh dién tir cong dan, viéc nay s& giup tiét kiém rat nhiéu
cho cong dan, chinh phu va doanh nghiép, gitp giam chi phi giao dich, tdng cuong tinh
hiéu qua va thiic day sang tao, d6i méi trong tién trinh cung cip dich vu cong, dong thoi
cling dé tao sy thuan tién cho cac bén khi thuc hién giai quyét tranh chép b:;ing phuong thirc
ODR. Pé thyc hién viéc nay, Viét Nam can:

- Pay nhanh viéc hoan thién xay dung co s& dit liéu qudc gia vé dan cu dé tién t6i
viée cdp cin cudc cong dan dién tir qudc gia kém theo chir ky dién tir ca nhan
cho cong dan. C6 thé thiy trong nhitng nam gan day, ngay cang c6 nhiéu qudc
giatrén thé gioi trién khai xac thuc va dinh danh sd. Tur Algeria, Zambia, Senegal
& chau Phi, An D0, Afganistan, Thai Lan ¢ chdu A ¢ mirc d6 phat trién chinh
phu tir thdp dén trung binh cho dén Australia, Canada, Pan Mach, Anh da phat
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trién chinh phu dién tir & muic cao, chiing ta di ching kién hoat dong trién khai
cac chuong trinh cin cude cong dan dién tir qubc gia. Muyc tiéu chung cua cac
chuong trinh ndy 13 nang cao viéc cung cap dich vy, thiic day su phat trién kinh
té xa hoi, dong thoi hinh thanh mot hé sinh thai xac thyc va dinh danh s6 an toan,
cO quy mo 16n va bdo dam an toan thong tin c& nhan.

- Trong thoi gian chua hoan thi¢n dugc dir li¢u quéc gia vé cu dan, cép can cudc
cong dan dién tir thi Viét Nam can thuc hién xé4c thuc dinh danh cong dan thong
qua viéc str dung cac ma sb dién tir 43 cAp: ma s6 bao hiém y té, ma sb bao hiém
x4 hoi, ma s6 thué, ma sb doanh nghiép, ma s6 nguoi gui tién ngan hang, sim di
dong.

d. Pé xuit sira d6i mot s6 ndi dung tai Luit giao dich dién tir dé dam bao viéc
giai quyét tranh chip cho cac bén lién quan dén mé hinh kinh té chia sé

D¢ tao moi truong tét cho cac giao dich dién tir néi chung va cac giao dich trong mo
hinh kinh t€ chia sé noi riéng, tic gia dé xuat mot s6 ndi dung sau can bd sung, di€u chinh:

- Péi tuong ap dung luat: Lam ro thém giao dich di¢n tir dugc thuc hién bdi hé
théng tu dong, robot.... thi ddi tuong chiu trach nhiém la bén s hitu hé théng
do.

- Ap dung Luat giao dich dién tur: B6 sung quy dinh dbi vai to chirc/ca nhan nudce
ngoai nhdm muc dich kinh doanh, thong qua khai thac user tai Viét Nam thi phai
ap dung cac quy dinh tai luat giao dich dién tir nay.

- Nguyén tic chung tién hanh giao dich dién tir: Ghi nhén lai cac nguyén tic quy
dinh tai Bo Luat Dan su vé giao dich hop dong, dong thdi bd sung thém viée
phan dinh r trach nhiém trong quan hé giao dich dién tir nhiéu chiéu hodc theo
chudi.

- Nbi dung cac hanh vi bi nghiém cim trong giao dich dién tir:

(i) Thao tang khong gian mang dé thuc hién cac hoat dong kinh doanh bat hop
phap

(i) Buon ban di liéu vi pham ban quyén, vi pham quyén riéng tu c4 nhan hay
cac truong hop bat hop phap khac

(111) Thyc hién cac giao dich gian 1an, gia tao nhdm muc dich chiém doat, lira
dao nguoi khac dé thu loi bt chinh.
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Noi dung céc dang thure giao dich dién tir va gia tri phap 1y:

(i) Lam 15 giao dich ty dong thi phai c6 cam két ctia bén quan 1y hé thong tu
dong vé viéc chiu trach nhiém khi trién khai viéc do.

(i) Céc truong hop nao duoc phép giao dich an danh.

(111) Cac truong hop nao phai giao dich dinh danh.

Noi dung vé chit ky dién tir va gia trj cta chit ky dién tir

(i) Xac dinh quyén cua chi thé trong viée lya chon chit ky dién tir cho minh,
phuc vu viéc giao dich va bao v¢ quyén lgi ciia minh trén moi trudng mang
internet.

(ii) Xac dinh cac loai va cac cdp trién khai chit ky dién tir; xac dinh viée xac
thue giao dich 13 thanh phan ctia mét chir ky dién tu.

(iii) Ha tang sé qudc gia vé chir ky dién tr dé cho ngudi dan sir dung va tiéu
chuan k¥ thuat nham bao mat.

No6i dung vé giao dich dién tr xuyén bién gioi: Phan dinh 16 giao dich dién tur
xuyén bién giéi nham khai thac thi trudng, ngudi sir dung Viét Nam thi phai
tuan theo cac tiéu chuén ky thuat cia Viét Nam, bao gém viéc thong bdo va
nhung doan mi quan 1y ctia co quan nha nuée Viét Nam vao hé thong ctiia minh.

Noi dung quy dinh dbi véi viée cung cap dich vu, hang hoa bﬁng giao dich dién
tur:
(a) Tréach nhiém thong b4o hoat dong

(i) To chirc/ca nhan triéu khai hoat dong nham muc dich kinh doanh trén

co s khai thac ngudi sir dung thi phai thong bao véi co quan nha nudc,
thi tyc nay co thé tich hop vao thu tuc dang ky kinh doanh.

(ii) T6 chirc/ca nhan khi trién khai hé théng phan cing hodc phan mém dé
kinh doanh thi phai nhiing doan ma quén ly cua nha nudc vao va gui
béo céo thong qua tac vu dé ghi nhan hoan thanh thii tyc nay.

(b) Trach nhiém khac:
(). Dam bdo an ninh, an toan
(i1). Kinh doanh hgp phap
(i11). Bao v¢ dit li¢u ca nhan
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(iv). Bao vé quyén loi nguoi tiéu ding

(v). Néu tén t6 chirc giai quyét tranh chip truc tuyén trong hop dong, giao
dich voi khach hang

(vi). Céc trach nhi¢m khéc theo quy dinh phép ludt chuyén nganh

- Nbi dung quy dinh vé viéc mua ban hang hoa, dich vu qua giao dich dién tir: Can
lam 10 lai cac nd1 dung sau:

(i). Quy dinh vé hoan tat giao dich
(ii). X ly trudng hop phat sinh 16i trong giao dich
(iii). Quyén dugc xé4c thuc dinh danh nham 1am r6 giao dich
(iv). Piéu tra, ngan ngtra hanh vi lira do, t6i pham mang trong giao dich
dién tur
(v). Bdo cdo gian lan, ltra ddo trong giao dich dién tir
- BO6 sung thém noi dung vé ha ting qudc gia cho giao dich dién tu:
(1) Dirliéu s6, dit liéu mé, dit lidu quéc gia
(i) Mai ngudn mo
(i11)) Tu phap
v Pinh danh s6 cong dan
v Chir ky s cong dan

v' Trang web cong dan (citizen portal) dé luu trit cac thong tin quan
trong cua ngudi dan nhu hoc tap, dao tao, kham bénh, sir dung cac
dich vu cong

v' Heé thdng bo tro tu phap s6
(iv) Pong tién dién tir quéc gia

v Tiéu chuin k¥ thuat va viéc sir dung ddng tién dién tir qudc gia
cho giao dich dién tu

v’ Chinh sach khuyén khich ctia nha nudce cho viée str dung dong tién
dién tir quéc gia.
(v) Céc ha tang khac

v Cong cu bao mat
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v' Cong cu xac thuce giao dich
v Cong cu thanh toan
5. Két luin

M3 hinh kinh té chia sé 1 mé hinh kinh t& méi dya trén viéc tng dung cc nén tang
nham két ndi, khai thac gia tri, sirc lao dong ciia nhiéu nguoi xét cho cung 1a mot hinh thai
sang tao cua viéc Gmg dung cong nghé vao viéc kinh doanh, phat trién kinh té cho mdi
ngudi dan, doanh nghiép va nén kinh té dit nudc, dang ngdy mot nay né cung voi sy phat
trién khoa hoc — k¥ thuat va cong nghé thoi gian hién nay.

O tim nhin ra, cong nghé dang 1a chia khoa hitu hiéu cho phép Viét Nam c6 thé khai
thac thi trudng toan cau mot cach don gian, nhanh chéng va hiéu qua nhat, cling nhu cho
phép chung ta c¢6 thé thu hit duge ngudn von dau tu theo nhitng cach sang tao nhat, véi
khéi lwong 16n thay vi chi tip trung vao mot sé doanh nghiép va tap doan 16n dau tu truc
tiép nude ngoai nhu trude. Pay 1a thoi co dé tao mot bude chuyén minh manh mé cho van
ménh dit nudc sang mot trang méi, sanh vai voi cac cudng qudc nim chiu nhung n6 dang
dit ra nhitng yéu cau cao nhat vé viéc hoan thién khung phap luat trong thoi gian téi. Dé
lam duogc diéu nay, tac gia cho rang chung ta can c6 dinh huéng trong viéc hoan thién
khung phap luat n6i chung gin voi cac ndi dung nhu sau:

- Tao diéu kién thuan lgi cho nguoi dan va doanh nghiép tham gia phat trién céc
hoat dong kinh doanh, dac bi¢t 1a viéc xay dung cac mo6 hinh mai rng dung cong
nghé, khong ban hanh thém cac gidy phép con khi tham gia vao phat trién cong
ngh¢ hay sir dung cong nghé cho viéc kinh doanh.

- Tén trong cac nguyén tac tu do thoa thuan, cac giao dich dan sy hop phap, quyén
tu do kinh doanh.

- Khuyén khich duoc ngudi Viét Nam st dung cong nghé dé khai thac thi truong
qudc té thong qua cac chinh sach wu dai vé thué.

- Tao diéu kién va co ché thuan lgi nham khai thac dugc hiéu qua nhat cac nguén
dau tu tai chinh qudc t€ vao Viét Nam, dac biét 1a nguén dau tu ca nhan, thong
qua cac nén tang md hinh kinh té chia sé.

- Xay dung co so ha tang s6 qudc gia Viét Nam cho cac doanh nghiép, ngudi dan
tham gia phat trién kinh té b, trong d6 c6 dinh danh sb cong dan, chir ky sb cong
dan, trang web cong dan (citizen portal) dé luu trit cac thong tin ¢4 nhan tir khi
sinh ra va cac dit liéu khac dé tao thuén lgi cho nguoi dan khi giao dich véi co
quan nha nuéc, kinh doanh trén méi trudng sd, ddng tién qudc gia Viét Nam.

22



- Ap dung bién phap quan 1y bang cong nghé nhu gan doan ma quan 1y vao cac
nén tang, dua ra cic mirc phat trién dé co phuong an quéan 1y cu thé, giéi han cac
tiéu chi dé dam bao viéc rong mo cho cac quan h¢ dan sy, gidm thiéu viéc quy
dinh thu tyc hanh chinh tién kiém.
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Phap luit Viét Nam vé bio vé quyén loi nguoi tiéu ding trong boi canh sy
phat trién ciia cAc md hinh kinh té chia sé: Thuc trang va huéng hoan thién

Cao Xudn Quang

Cuc Canh tranh va Bao vé nguoi tiéu dung, Bo Cong Thuong

1. Ban chat kinh té, cong nghé, phap 1y ciia caic md hinh Kinh té chia sé

1.1. Sw xudt hi¢n ciia mé hinh kinh té chia sé

Cung voi su xuét hién cua internet, mo hinh kinh doanh theo dang nén tang
cong nghé da xuét hién két ndi nhitng nguoi tham gia giao dich voi nhau va thyuc
hién nhirng tuong tac tao ra gia tri moi lic, moi noi. M6 hinh nay c6 nhiéu tén goi
khac nhau nhu “nén kinh té nén tang” (the platform economy) hay “nén kinh té
chia s¢” (the “sharing economy”), nén kinh té véi cac giao dich ngang hang (the
peer to peer economy).

Trong nhimg nim vira qua, mo hinh kinh té chia sé phat trién manh mé trén
thé gidi va thAm nhép sdu rong vao Viét Nam. Trén thé gidi c6 thé ké dén sy xuét
hién rat sém cia Booking.com thanh 1ap nam 1996 tai Ha Lan, Uber ra do1 tai
Paris nam 2008, Grab hinh thanh vao nam 2012 tai Malaysia, Go-jek ra doi ndm
2010 tai Indonesia, Airbnb thanh 1ap nim 2008 tai Hoa Ky... Cac nén tang nay
thiét 1ap cac thi trudng cho phép giao dich giira nhiéu nha cung cép (thudng 1a ca
nhan hoic t6 chirc nhd) va nguoi tiéu ding. Cac nén tang nay va cac bén giao dich
v6i chung, dang tan dung viéc 4p dung rong rai cong nghé di¢n thoai thong minh
va internet va dinh hinh lai dang ké cach thuc cung cép san phém va dich vu, da va
dang mang lai 1oi ich dang ké cho nguoi tiéu ding va nha cung cip, trong khi thach
thirc nhitng don vi cung cip dich vu truyén thong trong cac linh vuc do.

Nén tang kinh té chia s¢ (KTCS) da trdi qua mot sy gia ting nhanh chong
trong nhitng ndm gan day, va dugc du doan s& phat trién nhanh chéng trong tuong
lai gﬁn. Vi du, PricewaterhouseCoopers da udc tinh réng nam linh vuc chinh da tao
ra 15 ty do la doanh thu trén toan thé gidi vao nam 2013 va ho sé& tao ra 335 ty do
la vao nam 2025.

Hai linh vyc lién quan dén du lich 1a trung tam cua hién tugng nay: dich vu
van chuyén cho thué (twong tu dich vu dugc cung cép bdi taxi truyén théng va xe



limousine) va dich vu luu trd ngan han (twong tu nhu dich vu duge cung cip béi
khach san). Hai cong ty hang dau 1a Uber va Airbnb, mdi cong ty chua day mot
thap ky va da duoc dinh gia lan luot 12 62,5 ty do la va 25,5 ty do la.

Tai Viét Nam, trong nganh van tai cé su xuit hién ctua Uber vao thang
6/2014, Grab vao thang 02/2014 va dac biét 1a su xuét hién cua cac doanh nghi¢p
Viét Nam nhu Go-Viét ra doi thang 7/2018, Be vao thang 12/2018, hay Airbnb,
Agoda, Traveloka trong nganh du lich...

Céc nén tang hoat dong trong rat nhiéu linh vuc va da dang vé phuong thirc
hoat dong. Tuy nhién, dya trén mirc d0 anh hudéng cua nén tang doi voi giao dich,
c6 thé chia cc nén tang thanh 02 nhom:

- Nhom thir nhit 14 cac nén tang chi dong vai tro 1a trung gian cho cac bén
két ndi v6i nhau theo md hinh céc san giao dich thuong mai dién tor nhu Amazon,
lazada, shopee...

- Nhém thir hai 14 cac nén tang dong vai trd quyét dinh téi noi dung cia giao
dich nhu véi Grab, Uber, Airbnb...ngudi dung nén tang d6 dé kinh doanh khong
c6 quyén quyét dinh vé gia.

Nhom thtr nhat da xuat hién trén thi truong tir 1au, da c6 nhiéu quy dinh phap
ly dé dinh hinh va quan ly. Nhém tht hai 1a nhém c6 mé hinh hoat dong mai va
vuot qua khoi hau hét cac quy dinh quan 1y hién hanh trén thé giéi ciing nhu tai
Viét Nam. Nhom nay 1a dbi tuong chinh cua bao cao tong két nay.

1.2. Pic diém ciia mé hinh kinh té chia sé

Thir nhadt, cdc nén ting cong nghé la cdc trung gian da dién (multi-sided
platforms).

Thi trudng truyén théng duoc biét dén 1a noi ngudi mua va ngudi ban tiép
xuc truc tiép hodc gian tiép v4i nhau dé trao d6i mua ban hang hoa, cung ung dich
vu. Con dbi véi thi truong kinh doanh theo moé hinh nén tang 1a thi trudng ma
trong do, cac cong ty, t6 chiic trung gian dong vai tro két ndi cac nhom khach hang
nhu Airbnb, Uber, Grab... Khi st dung nén tang céng ngh¢, cac nhom ngudi su
dung tuong tac truc tiép v4i nhau nhung ca hai bén déu c6 mdi lién két vai nén
tang. Cac nén tang déng vai trd cung cap co so ha tang, cac quy tic giao dich, cac
diéu kién nhdm tao thuan loi cho giao dich cua hai nhém nguoi st dung nén tang.



Ciing boi tinh chat da dién ma viéc quan Iy nha nudc d6i v6i cic nén tang trd nén
kho khin hon do kho x4c dinh vai trd cia nén tang trong giao dich.

Thir hai, vé kha ning luu va phan tich dir liéu. Kha ning luu giit ctia cong
nghé dién tir khong bi gidi han. Pong thoi, ciing rat linh hoat, do do, cac dir liéu vé
giao dich s& duoc luu gitr t6t hon khi giao dich dugc thuc hién qua cac nén tang.
Céac nén tang phan hoi yéu cau cta nguoi st dung rat nhanh. Hon nira, viéc mua
ban qua cic nén tang cong nghé s& khong bi anh hudng bai khoang cach dia 1y, du
van ton tai nhitng kho khin vé su khac biét ngén ngit, van hoa. ..

Thit ba, chi phi giao dich thuc hién qua nén ting thuong ré hon cdch giao
dich truyén théng. Cac nén tang thuong sir dung cac tiém ning cong nghé ky thuat
dé giam chi phi giao dich nhu chi phi dé tim nguoi cung tng dich vu, chi phi tim
nguodi cd nhu cAu mua, st dung dich vu, chi phi thod thuan va ki két hop déng, chi
phi stra d6i, bo sung hop ddng, chi phi bo ra dé giam sat hoic thuc thi hop dong.
Do su linh hoat ctia cong nghé dién tir, nhitng chi phi nay s€ dugc giam mot cach
dang ké. Trén thuc té, khi nguoi su dung dat khach san, xe 6m qua céc ing dung
(cac nén tang) thi sé& ré hon so v6i khong sir dung tng dung.

Tir nhitng ddc diém trén, co thé thy, cac nén tang c6 nhitng vu va nhuogc
diém nhu sau:

Vé uu diém, khong thé phu nhan 14 cac nén ting cong nghé da dem dén rat
nhiéu loi ich cho nhiéu bén. Véi bén str dung nén tang vi nhu cau st dung dich vu,
s& d& dang tim kiém duoc bén cung tmg, c6 kha ning lya chon, so sanh gitta cac
nha cung ung khac nhau, chi phi phai tra it hon, phuong thirc thanh toan thuén tién
hon. Véi bén cung tng dich vu, tiép can khach hang dé hon, giam duoc chi phi
nhu chi phi tim kiém khach hang (quang cao, thué moi gidi...), chi phi ki két, sa
d6i hop dong, luu giit thong tin vé giao dich dé hon...

Tuy nhién, bén canh do, cling co6 nhiéu nhirng mbi lo ngai nhu van dé vé su
cong khai, minh bach ciia cac nén tang vé co ché hoat dong ciia nén tang, bao mat
thong tin nguodi dung, phuong thirc tinh gia cta cic nén tang, trach nhiém phap 1y
clia cac nén tang... Tir do, co thé thiy rang, bao vé quyén loi nguoi tiéu ding trong
nén kinh té nén tang 13 mot van dé cap thiét.



1.3. Kinh té chia sé trong béi canh hiu Covid 19

Thuc té di cho théy, trong dai dich Covid-19, chinh phu cac nuéc ap dung
cac bién phap phong tda, cach ly, dong ctra bién gidi... lam dit gdy cac chudi cung
ung hang hoéa, dich vu khu vuc, toan clu va ca trong nudc, lam gidn doan cac hoat
dong sinh hoat binh thuong cua xa hgi... Trong bdi canh va diéu kién do, kinh té
chia sé v6i cac nén tang két ndi truc tuyén trong nude va toan cau, da duy tri dugc
nhiéu hoat dong giao dich kinh té trong nudc va véi phan con lai cta thé giéi, gitp
giam thiéu tac dong tiéu cuc cua dai dich Covid-19 d6i v6i nén kinh té. Pong thoi,
hd tro déc luc cho viéc chuyén trang thai hoat dong ctuia doi séng kinh té-xa hoi tur
phong tda, cach ly sang trang thai binh thuong mai. Mit khac, mot sd loai hinh
KTCS trong linh vuc thuwong mai dién tor (nhu ban hang trén nén tang online, ban
hang truc tuyén thong qua san giao dich TMBT), van tai tryc tuyén (van chuyén do
an, do ubng, nhu yéu pham...), dich vu tai chinh (Fintech)... d3 “bién nguy thanh
co” dé phat trién, chiém linh thi phan cta kinh té truyén thong.

1.4. Vin dé béo vé quyén lgi nguwoi tiéu diing trong kinh té chia sé

Theo mot cudc khao sat cia Cong dong chau Au (European Commission), 55%
nguoi tiéu ding tham gia khao sat di thira nhan rang trong nam 2018, ho gip phai it
nhit 14 mot van dé khi st dung dich vu qua cac nén tang cong nghé. Cac van dé
thuong gap nhét 1a vé chit lugng dich vu kém, dich vu khong giéng nhu thong tin mo
ta dugc hién thi trén nén tang. O Viét Nam, ciing da xay ra nhiéu vu viéc lién quan téi
linh vyc bao vé quyén loi nguoi tiéu dung trong nén kinh té nén tang. Ngoai ra, nhiing
han ché ctia mo hinh kinh doanh theo dang nén tang khéng chi tac dong t6i nguoi tiéu
ding ma con tac dong dbi voi quan 1y nha nude vé bao vé ngudi tiéu ding.

2. Mt s6 virong mic, bat cip trong hé thong phap luit Viét Nam

2.1. Quy dinh lién quan dén cdc mé hinh kinh té chia sé trong mét sé linh vuc

Hién tai, chua c6 mot van ban phap Iy nao diéu chinh mét cach can ban va rd
rang d6i voi cac mo hinh kinh té chia sé, tuy nhién, trong mét s linh vuc (dic biét
1a du lich, van chuyén, van tai...), cic co quan quan 1y nha nudc, cac nha lap phap
va hanh phap di c6 nhiing budc dau tién dé xem xét, diéu chinh van dé nay.

2.1.1. Van chuyén, van tai

Trong linh vuc van tai, sau khi Uber, Grab...tiép can thi truong Viét Nam
(tir ndm 2014), cin ¢ cac quy dinh cta phap luat vé dich vu van tai hanh khach
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bang xe hop dong (Luat Giao thong dudng bd nam 2008), vé giao dich truc tuyén
(Luat giao dich dién tor nam 2005, Nghi dinh s6 53/2013/ND-CP vé thuong mai
dién tir...), vé thanh 1ap doanh nghiép, kinh doanh va diéu kién kinh doanh van tai
b’fmg xe 0 t6 (Luat Doanh nghi¢p nam 2014, Nghi dinh $6 86/2014/ND-CP...)...,
Chinh phu d3 dong y va chi dao B Giao thong van tai thuc hién Dé an thi diém
“Trién khai tmg dung khoa hoc cong nghé hd tro quan 1y va két ndi hoat dong van
tai hanh khach theo hop dong” (Grab car)l, v6i thoi gian thi diém 14 2 nam (tir
01/2016-01/2018). Pay khong phai 1a Dé an thi diém mot loai hinh kinh doanh méi
ctia KTCS, ma 1a thi diém quan 1y mot hinh thirc giao dich két ndi hoat dong van
tai bang “hop dong vén tai dién tir” thay thé cho “hop dong bang vin ban gidy” dbi
v6i dich vu van tai bang xe hop dong (hay con goi 1a “xe hop dong dién t”).

Pbi voi loai hinh dich vu véan tai truc tuyén, truéc khi Nghi dinh sb
10/2020/ND-CP ngay 17/01/2020 quy dinh vé kinh doanh va diéu kién vé kinh
doanh bang xe 6 t6, thi d6i twong tham gia cung cip dich vu véan tai c6 sir dung
tmg dung khoa hoc cong nghé phai 13 cac cong ty hay hop tac xa van tai co gidy
phép dang ky theo Luat dinh. Do vay, cac cd nhan, ho kinh doanh khong duoc truc
tiép tham gia hinh thirc van tai c6 tng dung khoa hoc céng nghé ma phai tham gia
gian tiép vao cac cong ty van tai hay hop tac xd van tai. Sau khi Nghj dinh sb
10/2020/ND-CP cua Chinh phu c6 hi¢u luc va thyc hién cac quy dinh cu thé tai
Thong tu s6 12/2020/TT-BGTVT ngay 29/5/2020 ciia Bo Giao thong Van tai, ho
kinh doanh d4 duogc truc tiép tham gia kinh doanh vén tai bang xe 6 t0, cht ho kinh
doanh vén tai c6 thé dong thoi 1a nguoi lai xe diéu khién phuong tién tham gia hoat
d6ng kinh doanh vén tai nhung phai c6 gidy phép kinh doanh vén tai bang xe 6 to
theo luat dinh. Truong hop don vi kinh doanh vén tai truc tuyén, sir dung hop dong
dién tir, phai c6 giao dién phan mém cung cép cho hanh khach hodc ngudi thué van
tai voi day du thong tin theo quy dinh; phai giri hoa don dién tir ctia chuyén di dén
tai khoan giao két hop dong cta hanh khach, ngudi thué vén tai va giri thong tin
hoéa don dién tir vé co quan thué; thuc hién luu trit dit liéu hop déng dién tur tdi
thiéu 03 nam. Lai xe kinh doanh vén tai (ké ca la chu ho kinh doanh van tai déng
thoi 13 nguoi lai xe diéu khién phuong tién tham gia hoat dong kinh doanh vén tai)
tham gia cung trng dich vu van tai tryc tuyén, phai st dung hop déng dién tu, co
trach nhiém cung cip thong tin cta hop dong dién tir cho lyc lwong chic ning khi
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c6 yéu cau, dong thoi thyc hién cic quy dinh khac nhu truong hop 1ai xe khong
tham gia cung tng dich vu vén tai truc tuyén.

Ngoai linh vyc van tai hanh khach, Nghi dinh s6 10/2020/ND-CP cta Chinh
phu ciing d4 bd sung dua ra cac quy dinh méi nhdm tmg dung manh mé cong nghé
thong tin vao hoat dong van tai duong bd, bao gém ca van tai hang hoa, hoat dong
kinh doanh ctia don vi bén xe, don vi chi cung cip phan mém tmg dung hd tro két
ndi van tai... Quy dinh mo1 nay da tao co so phap 1y dé mo rong dan loai hinh van
tai truc tuyén trong linh vuc van tai duong bo.

2.1.2. Linh vue du lich

Luat Du lich (2017) dd mé rong dbi twong tham gia cung tmg dich vu chia
sé phong & (gdm ca kinh doanh truyén théng hay st dung Gmg dung nén tang),
gdm: chu nha c6 phong trong va chia sé phong nay cho khach thué; chi nha c6 mot
hay nhiéu can nha, cian ho cho khach thué (thué toan bo can nha hay can hg); cac
chu kinh doanh nha nghi, khach san dua thong tin co sé kinh doanh cia minh Ién
cac trang dit phong truc tuyén dé cho du khach thué. Céc ca nhan cung cdp nha &
can hg, phong & cho thué phai dang ky kinh doanh duéi hinh thic ho kinh doanh
theo quy dinh cta phap luat va van phai dam bao dap ung cac quy dinh lién quan
dén chét luong, an toan, co dﬁy du diéu kién vé hé théng dién, nudc, bao dam vé
sinh mo1 truong theo quy dinh tai Luat Nha ¢ (2014). Ngoai ra, cac cd nhan cung
cap dich vu nay cling can dap ung va tuan thi cac quy dinh vé phong chay chita
chay, dam bao an ninh trat tu... Do dd c¢6 cac quy dinh phap 1y khé rd rang vé tiép
can va gia nhép thi truong, nén sd luong cac nha cung cap dich vu chia sé phong &
da ting nhanh, gop phan ting quy mé thi truong céc san pham dich vu nay & Viét
Nam.

2.2. Quy dinh vé mé hinh kinh té chia sé trong Ludt Bdo vé quyén loi
nguwoi tiéu dung

Luat Bao vé quyén loi nguoi tiéu dung ndm 2010 va cac van ban phap luat
trong linh vire bao vé quyén loi ngudi tiéu dung chua ¢ quy dinh nao diéu chinh
vé cac nén tang ciing nhu viéc kinh doanh theo mé hinh nén tang cong nghé.

Tuy nhién, c6 mot thuc té 1a nhitng ddc thu cua céac giao dich kinh doanh —
tiéu dung trén nén tang kinh té chia sé¢ dang tao ra nhitng khé khan, thach thirc, yéu
cau, doi hoi mai ma mot sd quy dinh hién hanh ciing nhu cac co ché thyc thi cac quy

6



dinh hién hay cua Lut Bao vé quyén loi nguoi tiéu dung khéng con thuc sy phu
hop.

2.2.1. Mét s6 van dé vé bdo vé nguoi tiéu ding

Mot trong nhitng van dé thuong gip nhat khi ngudi tiéu dung sir dung nén
tang cong nghé 1a viéc cic nén tang nay khong cung cap thong tin mot cach day
du, hodc cung cip nhitng thong tin kho hiéu, thiéu minh bach.

Phuong thirc hoat dong ctia cac nén tang cong nghé hién nay gan nhu 1a mot
diéu bi 4n v6i nguoi tiéu dung. Cac nén tang cong nghé hoat dong dua trén nhitng
thuat toan nhat dinh (algorithms), cu thé nhirng thong tin nhu dya trén thuat toan
nao dé nén tang hién thi: thong tin vé san pham, thong tin vé nha cung cip; két qua
tim kiém khi nguoi tiéu dung st dung coéng cu tim kiém trén nén tang; su so sanh,
xép hang nha cung tng san pham, dich vu trén nén tang; thut toan dé nén tang
dinh gia dich vu.

a) Cung cap thong tin vé san pham va to chuc, ca nhan kinh doanh trong d6
c6 nha cung (mg san pham, dich vu ciia mot nén tang cong nghé.

D6i véi nhiéu nén tang, khi mudn st dung dich vy, nguoi ti€éu dung s€ s
dung thanh cong cu tim kiém va nén tang s& hién thi mot danh sach cic nha cung
tmg dich vu. Thr tu sip xép cia cic nha cung tng dich vu tai danh sach nay co ¥
nghia quyét dinh dén viéc mua hang cta nguoi tiéu dung. Puong nhién xép & vi tri
cang cao, bén cung tng dich vu cang d& tiép can voi bén mua. Van dé quan trong
1a tht tu sap xép trong danh sach nay 1a do nén tang quyét dinh. Vay, nén tang cin
clr vao dau dé quyét dinh?

Can ct thtr nhat, dua vao loi ich cua nguoi tiéu dung, dua trén danh gia ctuia
nguoi tiéu dung dé hién thi 1én cac vi tri trén cao nhiing nha cung ung chét luong
cao.

Cin ctr thir hai, dya vao loi ich ma bén cung tmg dich vu mang dén cho nén
tang, bén nao dem dén loi ich cho nén tang cao hon thi xép & vi tri cao hon?

Thuc té thi cac thong tin ndy thuong s& khong duoc cac nén tang thong bao
t6i nguoi st dung mot cach chinh xac, 16 rang, dé hiéu va dﬁy du. Do do, kho khan
dau tién anh hudng dén quyén loi nguoi tiéu dung trong kinh té nén tang 1a viéc
cac nén tang khong minh bach vé cin ctr ho dung dé hién thi, sip xép thong tin vé
san pham, dich vu, gdy hiéu 1am cho nguoi tiéu dung.



Thong thudng, ngudi tiéu dung c6 suy nghi mic dinh ring cic nén tang s&
ap dung can ct th nhat dé hién thj thong tin. Tuy nhién, trén thuc té, chua chic
cac nén tang da chon cin ct thir nhat. Trong nhiéu truong hop, dé san pham, dich
vu cua minh duoc déy 1én trén, hién thi & vi tri cao trong két qua tim kiém cua
ngudi tiéu dung, nhig nha cung tng san pham, dich vu phai tra mot khoan tién
cho nén tang. Trong sd céc nén tang pho bién & Ptrc, chi c6 Booking.com thé hién
trong diéu khoan va diéu kién rang viéc sip xép thtr tu chiu anh huong cia s tién
ma khach san tra cho Booking.com. Nhung viéc dua thong tin nay vao phan diéu
khoan va diéu kién ma khong phai thong tin tryc tiép dén khach hang cling van dan
t6i kha nang khach hang hiéu nham.

Do d6, néu cac nén tang dya trén 1gi ich ma ho nhan dugc tir nha cung Ung
dich vu dé sap xép th ty hién thi trong két qua tim kiém, thi nén tang phai thong
bao 1d rang cho ngudi tiéu dung biét 1y do ndi dung nay duoc day lén, tranh gay
hiéu 1am cho ngudi tiéu dung.

Can ctr quy dinh tai Khoan 2 Piéu 8, Khoan 1 Piéu 10, Piéu 12 va 13 cua
Luat Bao vé quyén loi nguoi tiéu ding, nguoi tiéu dung co quyén va cac to chic,
ca nhan kinh doanh truc tiép cung cép hang hoéa, dich vu hodc bén thir ba c6 trach
nhiém cung cap ddy d va bao dam tinh chinh xac cua thong tin cung cip t6i ngudi
tiéu dung.

b) Cach tinh, viéc cong khai va niém yét gia

Can ctr quy dinh tai Khoan 2 Diéu 12 cta Luit Bao vé quyén loi nguoi tiéu
dung thi t6 chitrc, ca nhan kinh doanh s& phai “Niém yét cong khai gia hang hoa,
dich vu tai dia diém kinh doanh, vin phong dich vu”.

Tuy nhién, trong cac giao dich kinh té chia s¢, c¢6 rat nhiéu nén tang giit vai
tro quyét dinh vé gia str dung dich vu nhu Grab, Uber...Thuc té, thong tin vé cach
xéac dinh gia str dung dich vu van tai ciing khong dugc cic nén tang nay cung cap
t6i nguoi tiéu dung. Do d6, nguoi sir dung Gmg dung khong biét img dung tinh gia
dua trén thong tin ¢4 nhan cia nguoi dung (personal pricing) hay tinh gia can cu
vao ting thoi diém (dynamic pricing). Do do, cdc nén tang can phai cung cap
thong tin va giai thich r& cho ngudi tiéu dung hiéu vé phuong thirc xac dinh gia ma
nén tang ap dung.



Hon nita, con c¢6 nhitng truong hop 1am nguoi tiéu dung hiéu 1am vé gia.
Theo két qua ctia Nghién ctru cac van dé vé ngudi tiéu dung trong thi truong nén
tang ngang hang ctia Cong dong chau Au', thay vi dua ra tong phi ma ngudi su
dung dich vu cua nén tang phai tra, thi co rat nhiéu nén tang chi thong bao cho
nguoi sir dung vé sb tién khoang 10% dén 25% tong chi phi phai tra, thuc chat, thi
day chi 1a gia ¢ giai doan dat hang, dich vy, chit khong phai tong chi phi.

Nhu vay, viéc khong minh bach vé cach tinh gid hodc dua ra gia gay hiéu
nham cho nguoi str dung 14 mot trong nhitng khé khan anh hudng truc tiép dén
quyén va loi ich ctia nguoi tiéu dung.

¢) Van dé xac dinh trach nhiém vé&i nguoi tiéu dung ciia cac nén tang.

Nhu di phan tich tai phan dic diém, cac nén tang cong nghé 1 nhimng trung
gian da chiéu. Do d6, khi cac nén tang hoat dong nhu bén trung gian két ndi giira
cac bén, van dé quan trong 13 can phai xac dinh 1d rang vé viéc liéu rang cic nén
tang c6 phai 1a mot bén cia hop dong khong?

Ddi véi cac nén tang, ho thudng mudn chi don thuan 13 noi két ndi bén cung
ung dich vu véi nguoi cé nhu cau sir dung dich vu. Nghia la nén tang chi 1a bén tao
diéu kién cho cac bén giao dich véi nhau, cht ban than ho khong tham gia vao giao
dich. Cu thé, c6 thé ké dén cac Diéu khodn va diéu kién ctia Grab danh cho tai xé
nhu:

“Céng ty la mot cong ty cong nghé khéng cung cdp ciing khéng tham gia
vao dich vu vdn tdi va céng ty khong phdi la nha cung cdp dich vu vin tdai. Phan
meém va ung dung duoc cung ccfp nham tao diéu kién cho ban (voi tw cach mot nha
cung cdp dich vu vdn tai) cung ccfp cac dich vu van tai cho hanh khach hoac khach
hang ciia ban. Cong ty khéng cé trdch nhiém hay nghia vu phdp Iy nao doi véi
cdc hanh vi va/hodc sai sét cia bét ky dich vu nao do ban cung cdp cho hanh
khdch ciia ban va bit ky hanh dpng phi phdp nao do ban thuc hién.

Nhu vdy, tai Piéu khoan va Diéu kién danh cho tai xé, Grab di phi nhan
toan bo trach nhiém cling nhu nghia vu phap 1y ctia minh di v&i cac hanh vi, cac
sai sOt cua dich vu nao do 1ai xe cung cép cho nguoi sir dung dich vu van tai va bat
ky hanh dong phi phap nao do 1ai xe thuc hién. Noi dung nay tai Diéu khoan va

! https://ec.europa.eu/info/sites/info/files/final report may 2017.pdf



Piéu kién khién nguoi tiéu dung khong co quyén yéu cau Grab chiu trach nhiém
phap 1y khi ¢6 van dé xay ra.

Khéng chi riéng Grab, ma hau hét cac nén tang déu tu coi minh chi 1a bén
trung gian két ndi, khong tham gia cung cap dich vu, do d6, khong cé trach nhiém
va nghia vu phap 1y d6i voi giao dich giira nguoi cung tmg dich vu va ngudi sir
dung dich vu qua nén tang. Do d6, trén thuc t& cac nén tang thuong khong thuc
hién t6t viéc kiém soat tinh ding sai cua thong tin duoc cung cdp trén nén tang
cling nhu chat luong dich vu ctia cac nha cung cap. Chinh vi vay, phap ludt can co
quy dinh dé rang budc trach nhiém phap 1y cho cac nén tan nham muc dich bao vé
quyén loi nguoi tiéu dung.

Hién tai, Luat Bao v¢é quyén lg1 nguoi tiéu dung chu yéu nham t6i quan h¢
gilta nguoi tiéu dung va céc to chirc, ca nhan kinh doanh tryc tiép tham gia vao
viéc san xudt, cung cdp hang hoa va cung tmg dich vu. Duy chi ddi véi viéc cung
cap thong tin t&i nguoi tiéu dung, Luat c6 quy dinh tai Diéu 13 vé trach nhiém cia
bén thir ba trong viéc cung cip thong tin toi nguoi tidu dung. Con dbi véi cac loai
nghia vy va trach nhi¢m khac thi khong c6 quy dinh tuong ty. Pay 1a mdt thach
thitc 16n vi nhu di phan tich, cac nén tang tham gia sdu, tham chi c6 tinh quyét
dinh trong viéc cung cdp hang héa, dich vu téi nguoi tiéu dung.

d) Vé viéc bao vé thong tin ciia nguoi tiéu dung

Can ctr Piéu 6 ctia Luat Bao vé quyén loi nguoi tiéu dung, vé nguyén tic,
cac thong tin cua ngudi tiéu dung s& dugc bao vé. To chirc, ca nhan kinh doanh
ludn phai duoc sy dong ¥ clia nguoi tiéu dung khi thu thap, st dung, chuyén giao
cac thong tin nay.

Tuy nhién, trén thuc té, hién tai, c6 nhitng nén tang yéu cau ngudi dung cho
phép vinh vién, khong thé huy bo dbi vai viéc cho phép nén tang sir dung thong tin
nguoi dung; cac diéu khoan han ché quyén riéng tu cua ngudi st dung, cho phép
mg dung chia sé thong tin ca nhan véi rat nhiéu bén thir ba, trong mot sd truong
hop yéu cau ngudi dung dong ¥ viée ho tir chdi quyén khoi kién lién quan dén van
dé quyén riéng tu ctia ho. Pua ra nhiéu yéu cdu qua mirc can thiét va khong lién
quan dén dich vu va ho cung cip, khong cho nguoi dung xo04 tai khoan trén ung
dung, hay xo04 tai khoan ctia nguo1 dung ma khong c6 nguyén nhan hay thong bao.
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2.2.2. Vé moi quan hé giita cdc bén trong kinh té nén ting

Khac véi kinh doanh theo cac mé hinh truyén thong, mot giao dich gitta mot
bén cung Uing dich vu v&i mot bén str dung dich vu thuc hién qua mot nén tang s€
la mot giao dich c6 su tham gia cua ba bén hoac tham chi nhiéu hon. Do d6, can
xéc dinh ai 14 ngudi tiéu dung trong mdi quan hé nay.

Liéu quan hé gita nén ting véi ngwoi cung cdp dich vu c6 phdi quan hé
gitta nguoi su dung lao dong véi nguoi lao dong?

Hién tai khong c6 quy dinh phap luat diéu chinh vé quan hé nay. Con déi voi
cac nén tang, nhidu coéng ty khong cong nhan nguoi st dung nén tang dé kinh
doanh 1a nguoi lao dong cua ho. Co thé ké téi Piéu kién va diéu khoan cua Grab
v6i tai xé nhur:

“Ban sé, tai moi thoi diém, khong duoc tuw nhdan hodc khién bat ky ai khac
hiéu lam rdng ban la mot dai dién, nguoi lao dong hoac nhan sy cua cong ty, va
cdc dich vu do ban cung cdp khéng dwoc coi la dich vu ciia cong ty, theo bat ky
cach nao”.

Liéu quan hé giita nén tang véi nguoi cung cdp dich vu ¢6 phdi quan hé
gitta nguoi cung ung dich vu voi nguoi tieu dung?

Theo quy dinh tai Khoan 1 Diéu 3 Luat Bao vé quyén loi nguoi tiéu dung:

Ngueoi tieu dung la nguoi sw dung dich vu cho muc dich tiéu dung, sinh hoat
ciia cd nhan, gia dinh, t6 chirc.

Khi xay dung Luat Bao vé quyén loi nguoi tiéu dung, van dé vé mo hinh
kinh doanh theo dang nén tang chua dugc diéu chinh. Theo khai niém Ngudi tiéu
dung cta Luat Bao vé quyén loi ngudi tiéu dung hién hanh thi chi ¢6 bén sir dung
dich vu qua nén tang méi dugc coi 13 ngudi tiéu ding. Bén cung tng dich vu qua
nén tang khé co thé duoc coi 1a nguoi tiéu ding vi dudng nhu ho khong dang sir
dung dich vu ma nén tang cung cip dé phuc vu cho muc dich tiéu dung, sinh hoat
clia ca nhan, gia dinh, to chirc. Muc dich cta bén cung tng dich vu qua nén tang la
muc dich sinh loi. Do d6, co ché bao vé nguoi tiéu dung duong nhu khong thé ap

dung véi d6i tuong nay.
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3. Pé xuat kién nghi nham hoan thién phap luit

3.1. Pé xudt vé hoan thién phdp ludt

3.1.1. Ban hanh mét van bdan quy pham phdp ludt quy dinh vé cdc mé hinh
kinh té chia sé

Cung vd6i su phat trién cua kinh té, x3 hoi va khoa hoc cong nghé¢ da lam
xuat hién nhitng mé hinh kinh t&é méi trong d6 c¢6 mé hinh kinh té chia sé. Su bung
phat manh mé& cta cac hoat dong kinh doanh — tiéu dung lién quan dén mé hinh
nay trong thoi gian qua cho thiy nhu cau phai phap dién hoa va ban hanh mot vin
ban quy pham phap luat chuyén nganh dé diéu chinh vé van dé nay.

3.1.2. Sira d6i, b6 sung Ludt Bdo vé quyén loi nguoi tiéu ding

Hién tai, B0 Cong Thuong cling da dugc Chinh phu giao chu tri thuc hién
viéc stra d6i Luat Bao vé quyén lgi nguoi ti€u dung. Trong qua trinh stra doi, mot
trong bay nhom chinh sach 16n dy kién duoc diéu chinh sé& lién quan dén cac giao
dich dic thu, trong d6 c6 van dé bao vé ngudi tiéu dung trong cac giao dich trén
nén tang kinh té, kinh té chia sé. Nhu vay, ddi voi riéng linh vuc bdo vé quyén loi
nguoi tiéu ding, sé ¢6 su diéu chinh nhitng quy dinh hién hanh, b sung nhitng quy
dinh méi (néu can) dé co thé dam bao viéc bao vé quyén loi ngudi tiéu dung trong
cac giao dich trén nén tang kinh té chia sé.

3.1.3. Hoan thién cac quy dinh lién quan trong cdc van ban phap ludt
chuyén nganh

Bén canh viéc hoan thién cic quy dinh dinh ctia Luat Bao vé quyén loi
nguoi tiéu dung, dé dam bao bao vé tét hon quyén va loi ich hop phap cta nguoi
tiéu dung cling can hoan thién cac quy dinh phap luat chuyén nganh dé dam bao
viéc quan 1y t6t hon cac van dé co lién quan dén cac hoat dong cua cac bén trong
nén kinh té chia sé. Mot sb linh vuc sé can dic biét quan tdm nhu linh vyc dau tu,
van tai, du lich, thué...

3.2. Pé xudt vé hoan thién co ché thuc thi

Pé bao vé tét hon quyén va loi ich hop phap cua ngudi tiéu dung, bén canh
viéc stra doi, bd sung cac quy dinh phép luat thi viéc hoan thién vé cac co ché thuc

thi 14 rat quan trong.
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3.2.1. Xay dung co ché phéi hop giita cdc co quan qudn 1y nha nude

Céc giao dich trén nén tang kinh té chia sé lién quan dén nhiéu bén va cé su
dan xen v&i nhiéu linh vuc. Vi du chi mot giao dich mua dd an cua nguoi tiéu dung
d3 lién quan dén cac linh vuc vé bao vé ngudi tiéu dung, an toan thuc pham, van
chuyén, thanh toan... Vi vay, khong chi giita cac quy dinh phap luat ma ban than
cac co quan quan ly ciing can xdy dung cac mdi quan hé phdi hop chit ché.

Céc hinh thtc phdi hop chu yéu co thé xem xét nhu xdy dung co ché trao
d6i thong tin, ky bién ban thoa thuan, xay dung va thuc hién cic hoat dong phdi
hop giam sat, kiém tra, phat hién va xur 1y vi pham. ..

3.2.2. Tang cuwong hoat dong giam sat thi truwong va xu ly vi pham

Trong nhitng nim gan day, hang nam, hé thong tiép nhan va giai quyét yéu
cau, khiéu nai tai Bo Cong Thuong ghi nhan trén 200 phan anh, khiéu nai, yéu cau
lién quan dén céac giao dich kinh doanh — tiéu dung dua trén nén tang kinh té chia
sé, trong d6 dic biét 13 lién quan dén cac linh vuc nhu dich vu dit phong qua ung
dung, van chuyén hanh khich va mua hang hoa qua ung dung... Tuy chua phan
anh hét nhitng vu viéc vi pham trén thi trudng, nhung sb liéu phan nao cho thay
cung véi nhitng tién ich mang lai, thi phat trién cua kinh té chia sé ciing dan dén
nhing nguy co xdm pham quyén loi ngudi tiéu dung. Pic biét trong bdi canh cac
quy dinh phap luat hién hanh con chua quy dinh that chit ché va rd rang vé van dé
nay thi viéc ting cudng gidm sat, phat hién som, xir Iy nhanh cac vi pham 1 rat can
thiét.

3.2.3. Tang cuong céng tac tuyén truyén, dao tao

Pé bao vé tot hon quyén va loi ich hop phap cta cic bén lién quan, mot giai
phap can duoc tinh t6i chinh 13 ting cudng tuyén truyén, phd bién chinh sach, phap
luat, kién thtrc va k¥ ning cho nguoi tiéu dung ciing nhu cac to chirc, ca nhan kinh
doanh. Céc hoat dong tuyén truyén, dao tao can duogc xay dung voi hinh thac, ndi
dung phu hop vé6i ting nhom d6i tuong cu thé theo linh vuc hang hoa, dich vu
cung cép hoic theo dic diém cua chu thé tiép nhan hang hoa, dich vu.

3.2.4. Tang cwong hop tac quoc té

Trong nhiing nim gan day, hop tac qudc té 1a van dé& duoc hau hét cac co

quan, t6 chirc vé bao v¢ quyén lgi nguoi ti€u dung quan tdm, dic biét 1a lién quan
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dén viéc thu hdi hang hoa c6 khuyét tat va giai quyét cac tranh chap xuyén bién
gioi.

Bao vé quyén loi nguoi tiéu dung trong cac giao dich trén nén tang kinh té
chia sé¢ khong chi méi voi Viét Nam ma ciing dang 13 vin dé méi véi hau hét cac
qudc gia trén thé gi6i.

Vi vay, viéc ting cuong hop tac qudc té s& giup cac co quan, to chirc co thé
trao doi, chia sé kinh nghiém ciing nhu phdi hop dé truc tiép giai quyét cac van dé
phat sinh.

4. Két luan

Trong nhiing nim qua, sy phét trién manh mé ctia khoa hoc cong nghé da
lam thay d6i rat 16n cac hoat dong kinh doanh tiéu dung. Nhiéu mé hinh kinh
doanh méi da xuat hién va phat trién. Nguoi tiéu dung thi ciing chuyén dan tir cach
thitc mua hang truyén thdng sang s dung thwong mai dién tir cling nhu nhanh
chong chdp nhan nhiéu mé hinh kinh doanh méi, trong d6 ¢6 mé hinh kinh té chia
sé. Dic biét sy xuit hién va bung phat cua dich bénh Covid 19 cang déy nhanh qua
trinh nay va bién né thanh mot xu thé dudng nhu khong thé dao nguoc. Co thé nodi
du da xuét hién mot s6 nam nhung chung ta van chua thuc su khai thac va tin dung
hét nhiing loi thé va tiém ning ma mo hinh kinh té chia sé c¢6 thé mang lai. Tuy
nhién, cang lgi ich nhiéu thi s& cang tiém an rui ro 16n, dic biét 1a véi ngudi tiéu
dung. Vi vay, trong thoi gian tdi, bén canh viéc xay dung co ché, chinh sach dé
khuyén khich, thac ddy su phét trién ciia mo hinh kinh té chia sé, ching ta ciing s&
can phai c6 cac giai phap twong tng va phu hop dé bao vé quyén va loi ich hop

phap cia nguoi ti€u dung trude cac van dé cé thé phat sinh.
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Bai trinh bay
Hoi thdo thang 11 nam 2021

Jonas Pentzien
@JonasPentzien
» Vién nghién ctu kinh té hé sinh thai

Xac dinh pham vi Kinhte

n é n té n g (New School, NYC)

Cac khia canh dinh nghia va quan ly

CEsORDER VoM

* Bundesministarium ‘ FONA
¥ | lirBildung
und Farschung k

BMEF

Personal Background

+ Nghién cru vién Vién nghién ctru Kinh té hé sinh
thai (IOW) tai Berlin and Nghién cru sinh Vién
nghién ctru Kinh té sé hop tac (New School, New
York City)

+ Trinh d6 hoc van: Khoa hoc Chinh tri (Berlin, New
York City, Baltimore, Madrid)

+ Linh vwc nghién ctru: Chuyén ddi s6, Mbi quan hé
nha nwéc-thi tredng, chd nghia hop tac

+ Cac dv an nghién ctru vé Kinh té nén tang:

» platforms2share (BMBF) (2017-2022)

 Digital Transformation and Green Economy (UBA) (2020-2022)
» Teilgabe (BMBF) (2020-2023)

* PeerSharing (BMBF) (2016-19)




11/3/2021

N&i dung

1. Gi&i thiéu: Nén tang hoa Kinh té toan cau?

2. Lam ré thuat ngiv: Ti Kinh té chia sé dén Kinh té nén tang
3. Hiéu ro thach thirc: Cac van dé véi kinh té nén tang

4. Phan (rng cta cac Chinh pha: Quan ly Kinh té nén tang

5. Phan (rng cta cac doanh nghiép: Dan chu héa Kinh té nén tang

1. GIOI THIEU: NEN TANG HOA KINH TE TOAN CAU?
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Nén tang hoa Kinh té toan cau?!

: f
eziFunerals

Tinh hvu ich vé kinh té cla Nén tang hoa

Nén tang-Chi s 15 So sanh muc phét trién cta Chi s& nén tang trong ndm 2020
So sanh véi Dow Jones, Nasdag Composite va Dax 30 Sy thay déi gitta 20/01 va 20/12 ivé ty |& phan tram

< Nasdaq
Comp.

Dow
Jones

Indus Dow Jones Dax30

Dax30
2112020  43/2020

Plattform-Index Nasdaq -0,7
29/16 4616 1117 28M7 4517 9M8 25M8 42M8 8/2019 2912019 51/2019 46
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Tinh hvu ich vé kinh té cla Nén tang hoa

Fortune 500 Fortune 500
Xép hang cong ty theo gia tri Xé&p hang cong ty theo doanh thu
RN A T T .’.::EE(.." - S —

1 rw §125.843 $39.240 $286.556 $1.199.549.7 1 Walmart $523.954

2 " $260.474  $55.256  $338.516 511126408 [ ] am_ggon 280,522 ]

1 amazon $280.522  S1.568  $225.248  $870.6601 3 ExxonMobil $264.938

’
s Go ¢ SIELEST  $34343  $275909  §798.9053 [q . 5260174 ]

_5n $70.697 518,485 $133.376 5475,455.2 5 CVWSHealth 5256.776

G Berkshire Hathaway S254.616 saLan s817.729 5442.8971 6 Berkshire Hathaway 5254 616
1 Johnson & Johnson 582,053 51513 5151728 5345.704.9 7 UnitedHealth Group $242.155
8 Walmart §523.964 $14.881 $236.485 $321.803.3 B McKesson s14.319
9 Visa 52297171 512080 572574 53161991 9 ATAT 5181193
10 IPMorgan Chase 5142422 536431 $2,687.379 $276.750.1 10 AmerisourceBergen 5173,589.1

Nén tang sb la gi?

1. ...mét thi trwwong da dién tao thuan
lgi cho giao dich gitra cac nhém nguoi

str dung khac nhau (smicek 2017) Hosts
. . R (Nha cung cép)
2. ... mot mo hinh kinh doanh dwa trén

viéc ma héa ma lgi nhuan dwoc tao ra
ttr nhiéu nguodn trong d6 c6 phi st
dung va quang Cao (Kenney & Zysman 2016)

Twong tac:

R =) Thue

phong
3. ...mét nén tang sé tao thuan lgi cho
viéc khai thac khoi lwong lon dir liéu
(Zuboff 2019) Khach hang
(Nguwoi tiéu dung.
8
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Céc nén tang tao lgi nhudn nhu thé nao?

=
—=7

Vén dau
tw mao
hiém &

Tai chinh

héa

-0
==
-
o~

2. LAM RO THUAT NGUF: TU KINH TE CHIA SE DEN KINH

TE NEN TANG
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Chia sé nghia la gi?

Have you heard f that new parking app?

‘ 8.8 A48 b

Thats ol shanng, thal's saling

Wiy gk b

Chia sé hang héa: mét hoat dong xwa ci

Vidu: [ s —
— Dét cdng cong | — |
— Thuw vién

— Dich vy giat la ty phuc vu ] ; /
~ Séng chung | , 7|4 /il =il
— Thué xe | =Sh : Mﬁ i
— Ctra hang mién phi it 4 Ry

— Nha tdm céng cong

[

Chia sé
+
Chia sé théng qua
Nén tang
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Kinh té chia sé...thiéu mét dinh nghia thong nhat

Kinh té chia sé, Share Economy, Shareconomy, Tiéu thu hop
tac, Co-Consumption, Co-Creation, Kinh t& hop tac, Kinh té
ngang hang The Mesh, Kinh té tiép can, , Kinh té
theo yéu cau, Chu nghia tw ban chia sé, Kinh té tuan hoan,

Hippienomics, Kinh t& nguwdi dan, Enabling Economy,

Empowering Economy, Instant Gratification Economy, Cap vén

cdng ddng, Cung &ng tr dam déng, ...

Pinh nghta kinh té chia sé

Cac nén tan
theo yéu cau/

Céac nén tang
thr cap

o «Q

chia sé

P2P
/ B2C \

Cac nén tang
San phadm — dich vu
Adapted from Frenken, K., Meelen, T., Arets, M., Van de Glind, P. (2015)




11/3/2021

Grab

Céac nén tang
theo yéu cau/Gig

Cac nén tang

Hertz Céc nén tang

Hang hoa- dich vu

Cac dinh nghia

..cho phép ngwoi tiéu diing quyén tiép
Nén téng can tam th&i doi voi nhirng tai san vat ly
e a0 I::o?g sC;dukng héet r(1“n;1é1n roi”), co the dé Lam ré thuat ngiv rat
u tien (Frenken & Schor 2017) quantrqngvi...

... |a mot loai hinh doanh nghiép moi s& hivu va * ...cacthuatnglr coy
quan ly cAu trdc tinh toan 1am trung gian két ndi nghia khac nhau (e.g.
gitra nhirng nhdm nguwoi str dung va quan ly kha ‘chia sé may giat’)
nang twong tac gitra ho dwa trén viéc khai thac va
xt ly di¥ liéu (Srnicek 2017)

Cac nén

tang . s

e ...cacvan dée quanly
cling khac nhau

..két ndi cac lao déng tw do voi khach
hang dé cung cép cac dich vu ngan han
ho&c chia sé tai san

Cac nén
tang Gig
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A

=

3. HIEU RO THACH THU'C: CAC VAN DE VOI KINH
TE NEN TANG

A

Nhirng khéac biét vé kinh té ciia mé hinh nén tang

o Hiéu tng (tich cwce)
Hiéu ung khoa Hiéu &ng
Mang Iu6i khach Quy md

hang

Chi phi san xuét trung binh trén
mét don vi san pham giam khi
tbng sb lwong téng lén

Sw hép dén clia nén tang tang
Ién cung véi so lwgng nguoi st
dung

Chi phi chuyén déi dan dén viéc
roi khdi nén tang tén kém

Cac nén tang I&n ngay cang I&n hon, trong khi d6 cac nén tang mai rat kho khan dé gianh thi phan

e,
1

Tap trung héa sirc manh 18
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Véan dé: Tap trung héa strc manh

\

(bén trong) strc
manh thj trwdong
Nén tang anh
hwéng téi cac quy
dinh vé tiép can va
gia ca (‘cac han ché
theo chiéu doc’)

Strc manh chinh tri

+ Céc nén tang lam
suy yéu, rdi loan
va dinh hinh cac
khuén khd phap ly
(‘khdng xin phép’)

(bén ngoai) strc
manh thj trwong

C4c nén tang thau
tém dbi th canh
tranh (,chién Ivgc hay
diat’)

Strc manh théng tin
+ Céac nén tang co

thé gi¢i han tiép
can thoéng tin tai
cac dia diém hoac
vao cac thoi gian
cu thé locations or
specific moments

Céc thach thire chd yéu cda Kinh té nén tang

_w -
y
/

~ The |
Economist

riéng tw

bénh

trang bap

10
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4. PHAN NG CUA CAC CHINH PHU: QUAN LY
N

KINH TE NEN TANG

Gia tang céac bién phap can
thiép cutia cac chinh pha
trén toan cau vao kinh té
nén tang ké tr nam 2016
(‘tech lash’)

Cac nén tang sb tré thanh

“d6i twong quan ly moi”
(Kretschmer, Furgal, and Schlesinger
2021)

Chinh sach quan ly nén
tang lién quan dén nhiéu
[inh virc phap luat khac
nhau (Pentzien 2019)

22
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Céc thach thirc chd yéu cla viéc quan ly Kinh té nén

tang

Thach thirc quan ly: Lam
thé nao céc quy dinh vé
canh tranh cé thé &p dung
va thure thi trong céac thj
trrong nén tang?

Linh vwc phap luat:

- Luat chéng doéc quyén

- Luat Canh tranh
-__Chinh sach céng nghiép

Théach thirc quan ly : Aj co
thé néi diéu gi trén Internet?
Quan ly viéc phat ngén nhw
thé nao?

Linh vwc phap luat :

- Luéat vé trach nhiém cua
céc td chirc trung gian

- Luat quan ly ndi dung

Thach thirc quan ly : A/
c6 quyén khai théc, xt ly
va str dung dir liéu, nhdm
muc dich gi?

Linh vwc phap luat :
- Luéat bdo vé dir liéu

Thach thirc quan ly : Dia vi
phép ly cua nhing ngwoi lao
déng tw do? Lam sao tranh
viéc phan loai sai?

Linh vwc phap luat :
- Luat lao dong & cac quy

- Luat vé quyén riéng tw dinh béo vé
D 1d the le: A i
D Competition - Luat Thwong mai
1
Canh tranh §
Verfahren Verfahren Verfahren Verfahren Verfahren
Amazon | ASICS CTS Eventim Facebook | Facebook |1 , 2 X
I I I I i — FCO co6 tham quyéen
Verfahren Verfahren 9. Verfahren Verfahren i A iA A A
- HRS Booking GWE- Amazon Il Amazon Il tl?n kl,em qe cqn thle}‘p
I I Novelle I i vao cac thj trwdng nén
f— : L 10-GWE-Navalls tang trwde khi thiét hai
L] b . .
dwoc xac dinh
‘ Joint Paper Franco-German Digital
’ “Compelition Manifesto for Market % . .
Law and Data” Industrial Policy Proposal — FCAan dinh mdc phat
" r 150 triéu Euro doi v&i
Decision 15.D- Décisions 19-D-26/19- Decision 20-MC- Google cho hanh vi
13 sur Google MC-01 sur Google 01 sur Google Par g X
g P Diciiors 10MC . ; lam dung vi tri thong
1/10D30sr Gooplel || oen s Décisions 17-DCC-92/93 | Decision 20-D-  Decision 21-D- [inh thj trwong
06 sur Booking sur Vivendi SA/ Canal+ 04 sur Apple 07 sur Apple

2012 2013

2014 2015

2016 2017

2010 2011

DOJ vs.
Google/ITA

i

State of Mew York vs. __|
Facebook

Ohio vs.
American Express

20

19 2020

2018 2021

GAFA
Acquisitions
Report
State of
Google

DOJ vs. Google

State of Colorado
vs. Google

— FTC céo budc
Facebook c6 hanh vi
phan canh tranh va
dé xuét thoai von hoac
tai san

24
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D@ lieu
Open Data- Open Data-
Law | Law II
r. vzby vs.
Planet 49
BDSG R TIDSG
Facebook
2+ Franco- bBiA
German Digital
Conference . Free Flow of
‘ ' ePrivacy Mon-Personal | Gaia-X
Data
1 Fomen ~GBPR] Privacy | DGA
Garman Digital
Conference Shield

CHNIL vs.
Uber
CHIL vs.

‘WhatsApp

Digital
Republic Law

2013 2014 2015 2016

CHNIL vs.
Google |

CHIL vs.

Google 1l

DGCCRF vs.
Facebook

- Cacco quan bao vé d liéu tai
EU c6 quyén phat nguoi vi
pham t6i 4% doanh thu toan

cau

— Doanh thu dwoc cac nén
tang tao ra tai Phap chiu
thué 3 %, bao gém doanh
thu tir cac dich vu dwa trén
d@ liéu thu thadp dworc tw

ngwoi dung internet

T e PG00 iy i s ~ DOJ budc Facebook phai tra
Google Froedom Order Consumer Data khoan phat ky luc $5 ty va
é? vada Protection Act n 3 ", X. X .
Senate Bl yéu cau stra doi cau truc
Colbornia Consumer ncw cong ty
25
Lao déng

— Toa an tbi cao U.K. ra phan
quyét tai xé Uber la
“ngwei lao dong”, khong
phai la nha thau doc lap

— Ly do: Uber thé hién murc _
do kiém soat cao di vai tai
xé (gia cworc, didu khoan
cla thda thuan lam viéc -
etc.)

minh

lao déng

— Chinh pht Tay Ban Nha thwe
hién luat yéu cau cac nén tang
giao thtrc an sr dung ngwoi van
chuy&n nhw nguoi lao déng clia

M6t trong nhirng luat dau tién cla
chau Au vé quyén cla ngudi lao
déng trong kinh té gig

Téac dong dén gan 17,000 nguoi

YES ON PROP 22

oK

— Tba an téi cao California
ra phan quyét
Proposition 22, mét
sang kién do Uber khoi
xwéng vé viéc bé phiéu dé
xép loai nhitng ngudi lam
viéc dwa trén cac nén tang
la nhitng nha thau doc
|lap, 1a vi hién

ngw®i lao déng thi sao?

Nhwng sau khi nhirng ngwi lao dong gig tré thanh

26
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So sanh gitra cac qudc gia

Cac qudc gia khac nhau vé cau trac thi c6 quan ly kinh té nén tang gidng nhau hay

khong?
Competition Data Labor

Hoa Ky Phan ddi Phan dbi Cho phép

=

S 5 2

= . -E 'E
DPlc o Phan doi o Chophép o Chophép

c \ \

S < Z

[0) X X
Phap Phén d6i Phan dbi Phan dbi

27

5. PHAN NG CUA CAC DOANH NGHIEP: DAN CHU
HOA KINH TE NEN TANG

14
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Khai ni@m chd nghia hop tac nén tang

Nguyén tic eZ®=:
Hop tac '3&1‘

Iatform XME én tang sé
c@perativism

1. 2. 3.
Tap thé Chia sé (Xa hoi)
Ra quyét dinh Quyén s& hiru P6i méi sang tao

— 7 =

“tdm quan trong clia chli nghiia hop tac nén tang khong phai dé pha hiy nhiing I&nh chia
béng téi nhwUber, ma dé viét chiing khac di trong tam tri con ngudi, bao gdm nhidu mé hinh

s& hiru khac nhau, va rdi dwa chung tré lai dong chinh théng” (Scholz 2016)
|\

J
Y

Muc tiéu: Xay dwng nhirng doanh nghiép nén tang sé& hiru hop tac

29

#

Vidu

4 fairmond
014 .ﬁé\ i ir iﬂg‘ﬁé@

[
\‘ ’/

Home cleaning in NYC
you can feel great about

30
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Xac dinh pham vi hé sinh thai hop tac g

Théng ké Phan bé theo chau luc

— 304 t6 chirc trong hé sinh thai, bao
gbm148 hop tac x& nén tang va 106

td chirc hd trg > téng cwdng cac
hoat déng & nam ban cau
— Cac linh vuc chinh: Xe hoi,

Logistics, TMBDT, Y té

— Lo ich kinh té:
— Stocksy United (CAN): doanh thu
10,7 triéu US Dollar (2017)

— Savvy Cooperative (USA): hd tro b
vn dau tw mao hiém

— Fairmondo (GER): 146,000 Euro ?;ecification:
théng qua huy déng vén coéng
ddng (2013)

https://ioo.coop/directory/

31

Cac chién lwoc hién thwe hoa trién vong hop tac g

Hiéu &rng mang Pinh hw‘é'ng cong Tich cwc
lwéi dia phwong dong

mang lw&i

(-]

Str dung cac lgi thé so Dan cha tré thanh

: Sw khéac biét vé
sanh vé tri thire Thue té

chirc nang

32
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6. NHO’NG KET LUAN CHiNH

Nhirng két luan chinh

—~ Cac van deé ve thuat ngir > céc loai nén tang khac nhau (chia sé,
gig, mang xa hdi...) tao ra cac van dé chinh tri, xa héi khac nhau

— Can c6 quan diém chinh sach khac biét,9 Tép trung v:::\o cac linh
virc phap luat cu thé nhwng khéng quén van dé quan ly nén tang nhw
mét chinh sach tich hop

~ BOi canh la quan trong-> Sy khéc biét vé thé ché va chinh sach
dan dén phan rng chinh sach khac nhau cia cac chinh phu dbi voi
kinh té nén tang

— Can c6 chinh sach toan dién-> tir viéc gidm stirc manh thi trwong
clia cac nén tang “gac cdng”, dén thuc day cac hop tac nén tang, dén
thiét lap cac nén tang va kho di liéu cong céng

34
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Tham khao thém

10w

MO, 1 | MAY 2021

Towards a Platform Economy for
the Common Good — Strengthening

User Participation o 11 1 # 0 11 8
R EEE TR RN

bty
DM Research Fefow
Jonst Peatrion
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Jonas Pentzien

Vién nghién ctu kinh té hé
sinh thai(IOW)
jonas.pentzien@ioew.de

Berlin, thang 11/ 2021
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* Bundesministarium FO NA
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Khung phap ly cia mdt sé qudc gia vé hop
déng, gidi quyét tranh chap va quan hé phap ly

gitra cac bén lién quan trong mé hinh kinh té
chia sé
Malthe Munkge, 4 /11/2021

Luu y: bai trinh bay mang tinh ca nhén, cac quan diém khong nhat thiét
phan anh quan diém cla to chirc st dung lao dong

Cac loai hinh chia sé dich vu?

V4n dé quan trong |a can
nhac céc khia canh quan
. o ) ly cla:
MULTIPLE ANSWERS POSSIBLE, > e o senvice afferedvia a colaborative platte -Phong & (e.g. Airbnb)
-Van tai (e.g. Uber, Lyft,
BlaBlaCar)
-Giao thirc an tai nha(e.g.
Deliveroo, Wolt, UberEat)
—» -C6thé&”nhitng cdng viéc
khéng phé bién”

Nhung cé |é khong:

-Chia sé mét s6 loai vat
dung gia dinh vd: a may
khoan...

-Chia sé quan 4o, trang
strc/phu kién, sach va cac
vat dung ca nhan khac

Source: Flash Eurobarometer 467, April 2018.
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Su phd bién cda cac dich vu phong & thdng
gua cac nén tang hop tac

Guest nights spent at short-stay accommodation
Booked via collaborative economy platforms, NUTS 2, 2019

Conartas(E5)  Guadeloope A1 Martiniges R

0 200 400 600 Mk Teve /

Guest nights i 3 .

—lestapanol w b » Dayciing 1a bire tranh phan
— i T ‘o &nh mat d6 du lich tai chau
. i Au!

3 * Kinh té chia sé ngay cang
, .. tré thanh mot phuong thirc
g khac dé cung cap dich vu
thay vi chi |a mét phuong
—~ thirc méi va khéc la
hN
_//-

Cac dich vu cho thué ngdn han tai Dan Mach

Chién lwgc Kinh té& chia sé cta Chinh phd Pan Mach2018

5% thi phan (trong
ddé c6 moét nganh
rat quan trong la
ch8 & du lich)

m Airbnb = Cottage m Harbour/boat = Hostel m Camping m Holiday centre m Hotel
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Ly do str dung kinh té,chia sé tai Pan Mach (,chS d,
van tai), Phan tram so ngudi s& dung kinh té hop
tac

Nhirng ngwoi... Pa str dung dich Pa sr dung dich ba stir dung mot
vu phong & vu van tai trong hai dich vu

Thuan tién 68

Tiét kiém 64 70 66
Cam giac cong 8 13 9
dong

Bao vé méi trvong 15 29 19
Trai nghiém 18 16 17
Ly do khac 13 16 14

Statistics Denmark, 2017

Y tudng ban dau vé kinh té chia sé cd thé hinh
dung nhu sau...

Nén tang sd két ndi hai bén

Xdc dinh/Két néi

Niém tin Xdc dinh/Két néi

Sdp xép (vi du: thanh todn) Niém tin

Hé théng dénh gid Sdp xép (vi du: thanh todn)
X ly tranh chép, khiéu nai Hé théng ddnh gid

Xt ly tranh chép, khiéu nai

Ca nhan A cung cap hang Ca nhan B c6 nhu cau str
héa khoéng str dung* ) dung hang héa/dich vu
Tam thoi, khéng thay doéi
quyén sé hiru

11/5/2021



Nhung trén thuc té d3 trd nén rat phic tap rat nhanh, vi

du:

‘ Nén tang sd két néi hai bén

*  Néntdng thuwdng quyét dinh nhiéu vén de, .
VD: tuyén dwdng cla cdc ldi xe Uber...

*  Thoi diém nao ho tré thanh bén nhén thau
hay ngudi lao ddng cda nén téng?

« Bén B giao két hop thay vi bén A?

* NéubénA dang cung cdp dich vu nhu
dich vu taxi, phdp luGt quan ly taxi cé dp
dung khéng? VD thdi gio' lam viéc, dao tao
bét buéc, dong ho tinh tién...)

*  Khindo bén B tré thanh ngudi st dung lao déng/bén giao

Neén tdng s6 cé khdch quan?

Néu cé tranh chdp — liéu c6 thé chdp nhdn
viéc nén tdng ding ra quyét dinh moi viéc?
Néu bén A va bén B muén giao djch ngoai
nén tdng? Nén tdng cé thé lam gi dé ngdn
chén? Nén tdng khéng thé lam gi ?

Bén B ciing ¢ thé la mét céng ty, t6 chirc.
Diéu nay cé thé tao ra nhiéu y nghia phdp ly
khdc nhau vé viéc st dung con ngudi hay c6n

BenA\ cung’cap dich théu lién quan dén bén A? ty

vu/hang héa *  Thuec té rdng ho duoc két néi trén nén téng cd thé khdng
quan trong — nguoi st dung lao déng vén cé thé tim kiém Bén B ¢6 nhu cau st dung hang
ngm"ﬁ lao ddng théng qua cdc trang quang cdo viéc lam tryc hoéa /dich vu
tuvén...? _ i

Vai vi du vé nhitng van dé da duoc quan ly: nén
tang quyét dinh viéc hién thi nhitng théng tin gi

GO g Ie cuisinart toaster

All

o ny ban chau Au 2017: khoan Shop for Cuisinart toasters
phat I&n d&i vdi Google vi wu

tién hién thj nhirng nén tang
thuong mai dién tlr cta chinh ‘ 2 ' B
\

minh qua Google Search.

e Yéu cau Google Search phai e
khach quan dai vdi cac quéng Cuisinart 2-Slice Cuisinart The Cuisinart Custom
, , N Y . Metal Classic ... Bakery Artisan Select 4-Slice
cdo ban hang ma nd hién thij £49,95 £69,95 £79,95
« DMA: cé'm ”n\én t3 ng ga’c c6ng" John Lewis Harts Of Stur eCookshop.co.uk

Ne 2 o~ A TENT] By Kelkoo By Google By Twenga
d8i xtr wu dai doi véi dich vu ’ Lng LARED
cla chinh minh

Q

)
\

LA

Cuisinart 4-Slice Cuisinart ®
Metal Classic Classic 4-Slice
£69,95 £69,95

Currys John Lewis
By Shopazilla By Google
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Vai vi du: Booking.com bdn viéc tdng mdrc hién thi!

https://partner.bookin
g.com/en-
gb/help/qrowing-
your-

business/increase-
revenue/all-you-need-
know-about-visibility-
booster

DSA: phdi
minh bach vé
phuong thirc
xép hang bao
gém vai tro
ctia cdc khodn
phi

Booking.com
Partner Hub

Search @

COVID-19 Resources Partner Help Solutions Community Click. Our Promise

Home > Partner Help > Growing your business > Tools to increase revenue > All you need to know about the Visibility Booster

All you need to know about the Visibility
Booster

Growing your business

Tools to increase revenue

Updated 8 months ago All you need to know about the P4

Referral Programme

Setting up a Genius Business rate

Find out how our visibility tool can increase your property
page views and occupancy — whenever your business needs

How can | get performance advice
properties in one go?

it. Show all

Discover the Visibility Booster Analytics and reports for your propq

What is the Visibility Booster?

Our Visibility Booster offers you a way to boost your visibility — wherever and whenever you choose to.

You can make your property stand out to bookers on certain high-demand dates, or during periods

where you're experiencing low sales or high cancellations.

dangerous content

11/5/2021
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= TIME SPOTLIGHT STORY WHY FRANCES HAUGEN'S EUROPEAN FACEBOOK TESTIMONY MATTERS
DSA: Cdc quy dinh vé xép hang AL NTELCHCE
Quan Iy Al : con ngui can gidm sdt thudt Uber Drivers Say a 'Racist' Algorithm Is Putting
todn/Ais “rii ro cao” Them Out of Work

https.//time.com/6104844/uber-facial-recognition-racist/|

Airbnb utilizing an Al to screen

it sts https.//medium.com/technicity/airbnb-
its gue Ps. . .
utl//zmg-an-al-to-screen-lts-guests-
The tool developed by Trooly — a startup acquired by Airbnb in 2017
scans the Internet to judge the suitability of customers be'52044f2b96
11
€ Signin Worklife
https://www.bb
;.;;;ne/-news/ma Home | Coronavirus | Climate | Video | World | UK | Business | Tech | Science | Stories | Entertainment & Art
39528479

Do we ask too !
much of our planet?

'‘My Airbnb flat was turned into a

News s 1
55-year-old passenger attacks Uber driver, terrifying moment caught on b rothel
camera - WATCH

| Buzz

e H¥EEE Doi khi cude séng cé didu gi d6 https://www.ti

khong &n! mesnownews.c

AFlorida nurse attacked an Uber driver by choking him and biting his neck while he was her home from Cask Social Kitchen in om/the-

Tampa on April 17. buzz/article/SS
St Petersburg, Florida: A 55-year-old nurse Vay thi sao? -year-old-
attacked an Uber driver by scratching, passenger-
choking and biting him on April 17. Michael - - N N attackS'uber‘

|| Hassey I 2, responded toaride requestin Nhiéu ngubn lwc da dwoce bo ra va driver-
front of Cask Social Kitchen in Tampa around , . , ,
S ———— cac quy dinh phap ly dugc ban terrifying-
The nurse, identified as Michele Stilwell, fell hanh dé g|é| quyét kha n3 ng Xéy ra moment-
asleep in his car while he was driving. - R o e _on-
However, she suddenly woke up and began ko nhirng tinh hudng tuy hiém nhung zg:’nge hr;o"
attack him. . 2 v a . N2 N
|
Stilwell reached forward from the back co kha na ng gay tac ha ! rat Idn : WatCh/748381




Khodn tién bdo hiém chu nha trén Airbnb
(lén taéi 1,000,000 USD

Bdo hiém bdo vé chu nha
Airbnb (lén téi 1,000,000 USD

What's protected?

@

Airbnb's Host Guarantee may protect:

* Damage to your place caused by guests
* Damage to your belongings caused by guests
* Damage caused by a guest's assistance animal

©

Airbnb's Host Guarantee doesn't protect:

« Theft of cash and securities (Ex: savings bonds, stock certificates)

* Damage from ordinary wear and tear

 Bodily injury or property damage to guests or others (those may be
covered by Host Protection Insurance)

What's covered?

&

Host Protection Insurance may cover:

Your legal responsibility for bodily injury to guests or others

Your legal responsibility for damage to property belonging to guests
or others

Your legal responsibility for damage to common areas, like building

Inhhiae and nainhharina nranartiae raiicad i a Aliact Ar athare

Disclaimer

This HPI Program summary does not contain the full terms, conditions, and exclusions. In the

United States, in certain instances, the HPI Program is underwritten by a non-admitted insurer
—_— e

and may not be subject to your state’s insurance laws ind reguﬁtions and is not protected by the

insolvency guaranty fund. The insurance provided through the HPI Program does not apply to
hosts who offer accommodations through Airbnb Travel, LLC or hosts of experiences.

©

Host Protection Insurance doesn't cover:

« Damage or injury resulting from something done intentionally
accident)

¢ Loss of income

« Damage to your place or belongings (those may be protected
Airbnb’s Host Guarantee*)

stection Insurance or Airbnb UK Services Limited.
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Vi fortzeller alt til SKAT

Hvor en af de mest kendte platforme, Uber, kom til )

at fortaelle SKAT, hvor meget deres chaufforer tjente
vi det stik modsatte. Vi forteeller SKAT alt. Hver en ki
via Wolt, bliver sendt direkte til SKAT.

Trang cha clia Wolt :

“Ching t8i thong bdo tdi cac co quan thué vé TAT CA.
Khi mét trong nhitng nén tang néi tiéng, Uber, t&i Dam
Mach, Uber d3 quyét dinh khéng théng bao téi co quan
thué thu nhap cla cdc tai x€ théng qua nén tang. Ching
t6i lam diéu nguoc lai (...)

Va ching tdi cling dang hét strc ¢6 gang dé duoc cho
phép xr ly cac khoan thanh toan thué cla nhirng lao
dong tu do cta chung toi, diéu ma hién nay cac quy
dinh vé thué& khéng cho phép — didu nay la cé thé tai
Phan Lan noi Wolt khéi nghiép, diéu nay loai bé ganh
nang hanh chinh cho cac lao dong ty do”

https://blog.wolt.com/dnk/2021/02/27/skat-moms-og-wolt-
hvad-er-op-og-ned/

14
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M6t sb van dé chi chbt va cau hadi kho tra 10

Cac nén tang sd...

* Khéng khdch quan (ai tra tién cac nén tdng? Nhitng ngudi sit dung thudng xuyén vs. Nhitng ngudi sir dung khéng
thudng xuyén hodc nhitng ngudi sir dung ”xau” ...)

* (Can thé hién ndi dung trung thuc? ”Strc manh cla thuat ngl?”

» Khéng duwoc bdo hiém (cac quy dinh cu thé khong cd)

= Nghia vy lién quan dén hai bén? E.g. Ni dung khdng bj thao tling? Dam bao tai x& cé bang li xe hop phap con hiéu
Iwc va khéng cé an tich? Kiém sodt cac binh luan va ngan chin céc binh luin khéng trung thuc?

* Nghia vu tham gia vao viéc gidi quyét tranh chap gilta ngudi st dung va nha cung cap?

*  Uu thé& vugt trdi va stic manh thi trudng— Cac quy dinh vé canh tranh cé con hiéu luc?

= V3n dé I&n lién quan dé&n quy dinh vé quyén riéng tu d&i véi dir liéu (mac du khéng chi lién quan t&i cac nén tang
chia sé)

*  Gidi quyét vin dé phan biét d&i xir nhu thé nao? VD: nhitng ngudi sir dung tai Hoa Ky thuding chi sir dung tai x&
thudc ching téc nhat dinh, nhitng nguwdi sir dung ni (vi ly do an ninh) thich st dung tai x& nit ho3c tai x& 16n tuéi.

* Cac nén tang c6 thure hién cac bién phap dé ngan chin nhitng ngudi sir dung va nha cung cip c6 van dé? (VD néu tai
x& ¢4 lich str 14i xe 4u hay tho 16?) N&n tang nén lam gi/ngin chin, va khi ndo nén tang nén bd qua nhitng viéc ma
nén tang nén tham gia?

15

= Cau/Bén ngudi sir dung...

= Ngudi st dung nén cé nhitng quyén gi? Quyén cé nhitng ndi dung khéng bi thao ting? Quyén déi véi su trung thanh? (VD. Bén
cung cap khdng thé hly théa thuin néu mét khach hang tra gia cao hon xuat hién?)

= Quy&n déi véi cac tiéu chuin dich vu nhat dinh (VD. Phong & phai sach s&? Gidi quyét tranh chdp nhu thé nao néu dich vu giao
hang 13 thuc phdm cham va thyc phdm bi ngudi? Thudng cac nén tang s& c6 bién phéap, nhung néu mét trong hai bén khéng hai
long thi sao — ho cé quyén sir dung co ché gidi quyét khac hay nén tang 13 ngudi ra quyét dinh cudi cung? (VD. D8i vdi nha & cé
thé cé co quan quan ly nha &.). Gidi quyét cac tranh chap nhu thé nao?

= Quyén c6 cac dieu khoan va quy tic rd rang, dé hiéu?

= Kiém soat gia thué nha va céc dich vu chia sé phong &.

= Cung/Bén cung cap...

= Céc quy dinh quan ly khach san cé ap dung dai véi Airbnbs? Tir thoi diém nao bat dau dugc ap dung? (VD. Ngudng nhat dinh?)
VD. Yéu ciu vé lvu lvgng st dung internet, yéu cau phai cé binh ciru hda va 16i thoat hiém , yéu cau vé thu thap va kiém tra hd
chiéu ...

= An sinh x3 hoi va kinh té& chia sé?

= Lgiich tir tinh trang that nghiép va kinh té& chia sé? (ban cé thu dugc lgi ich bang viéc thuc hién cong viéc trong nén kinh té chia
s&? Ban c6 ki€ém duoc tién tir kinh té chia sé néu that nghiép?

= N&u viéc kinh doanh déc lap thudc sy diéu chinh clia phéo luat canh tranh VD. C&m cac-ten (khdng thé thda thuan gia cling nhau)

= C6 can khai bdo thu nhap chiu thué t&i co quan thué?

= C6 can gidy phép lai xe taxi va tuan thl phap luat quan ly taxi VD. Chinh quy&n do thj quy dinh mau sdc phwong tién, tong s6 xe
taxi ...? Hodc vi du Uber la cdi gi khac? Va Uber hay tirng tai x& tu biét va tudn tha cac quy dinh nay?

16
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Chién lwgc kinh té choa sé cia Pan Mach (2017)

Nhitng sdng kién chi yéu

* Co ch& mét clra d&i v&i cac cdng ty kinh t& chia sé bao gbm website new deleoekonomi.dk (sharing economy dot
dk) (da nglrng hoat dong)

+ Huéng dan d6i voi ngudi sl dung va nha cung cap qua cac kénh khac nhau

* Dich vu khai bdo thué s6 cho cac nén tang trirc tuyén va déi thoai véi cac nén tang dé nguoi sir dung dé dang
khai bao thu nhap téi cic co quan thué

+ Don gian héa cac quy dinh vé thué va khuyén khich khai bao thu nhap: mdi ca nhan cé thé duoc khiu trir
36.000 dkk tir viéc cho thué phong vdi diéu kién duoc thye hién théng qua nén tang trwe tuyén d3 cam két khai
bao tat ca thu nh3p t&i cac co quan thué (d6i véi “cho thué thong thuwdng” 28.000 dkk hodc 1.33% t6ng gid tri
cla b4t déng san, tly mdrc ndo cao hon)

»  Mtrc thu nhap duoc khau trir thué méi [én t&i 5.000 dkk di véi xe hoi va thuyén, véi digu kién 13 cho thué ngin
han théng qua nén tang tryc tuyén khai bdo tat ca thu nhap téi cc co quan thué

e ”Hbéi ddng vé sy Dot pha” thao luan vdi cac té chirc, cd nhan vé nhitng van dé cé lién quan dén thj treong lao
dong trong tuong lai

+ Huwéng dan ddi véi cac trung tam giai quyét that nghiép (Iam thé nao lgi ich cla nhitng ngudi that nghiép chiu
anh hudng tir viéc tham gia cac hoat dong kinh té chia sé, VD. Ngudi that nghiép cé thé cho thué cin ho cla
minh ma van hudng tro cap that nghiép?)

+ Quy dinh méi vé cho thué ngan han: bat dong san chi cé thé cho thué ngén han (30 ngay/ndm, hodc 90 ngay
néu st dung nén tang kinh t& chia sé d3 cam k&t khai bao tat ca thu nhap tdi cac co quan thué

17
» a < )
Nguyen tac suy doa n Regeringen ensker at indfere en sakaldt formod-
ningsregel. Medmindre det kan godtgeres, at den,
v w der udfarer arbejdet, reelt er selvsteendig, sd er
I n Itlatlver for det ‘der Endformodging Em. a(dder- Dégaﬁidenje er
. = enmodtager. Det skal undersages, hvordan
organ ISerede a rbejdsm a rked en sadan regel kan udformes og indferes
i lovgivningen
“Trir phi cé thé chirng minh mét ngudi thurc hién céng viéc thurc sw Id mét nha théu déc Idp, ngudi dé duoc suy
dodn ld ngudi lao déng” — ”sé tiép tuc nghién ciru xem cé thé duwa quy dinh ndy vao phdp ludt vé thj truong lao
déng”
Chinh phd Pan Mach/Bé Tai chinh 2021 https://fm.dk/media/25133/danmark-kan-mere-1_web-a.pdf
18
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Cac co quan thué& Dan Mach, ngu @i lao déng hay doanh nghiép déc
lap?

Tiéu chuan xac dinh mét ngwei nhan thu nhap la ngwei lao dong:

*Nguoi mua cé quyén dua ra cac chi dan chung hodc cu thé lién quan dén phuong thire thuc
hién cong viéc, bao gdm viéc kiém sodt va giam sat

*Ngudi nhan thu nhép chi cé hodc hau nhu chi ¢ mét bén mua

*C6 sy thoa thudn vé viéc thyc hién cong viéc lién tuc

*Ngudi nhan thu nhap cé thoi gio lam viéc do bén mua xac dinh

*Ngudi nhan thu nhdp cé quyén dugc théng bao trudc khi hop déng bi chdm durt

*Thu lao dwgc tinh theo céch théng thuwdng d6i véi ngudi lao ddng (VD. Thu nhap theo gid, theo
tuan, theo thing, phuong thirc tra...)

*Thu lao theo dinh ky

*Bé&n mua dich vu chiu chi phi phat sinh lién quan dén céng viéc

*Thu lao duoc tinh trwdc thué

*Nguoi nhan thu nhap dugc coi la ngudi lao dong theo phép ludt duoc quyén nghi ngoi, quyén
hudng tro cap that nghiép, quy dinh vé méi trudng lam viéc, quyén duoc bdi thudng tai nan lao
dong ...

https.//skat.dk/skat.aspx?0id=2048530

19
Cac co’ quan thué Pan Mach, ngu¢i lao dong hay doanh nghiép doc
lap?
* " Tiéu chudn xac dinh nguwdi nhan thu nhap 13 doanh nghiép dac lap
*Ngudi nhan thu nhép Ién k& hoach, thuc hién va giam sat cong viéc ma khéng ¢ su chi dan tir bén mua la
bén s& nhan san phdm/dich vu cudi cung
*Ngudi nhan thu nhap cé nghia vu chuyén giao san phdm mét lan
*Ngudi nhan thu nhap khéng bi gidi han kha ning thuc hién céng viéc ddng thdi cho nhiéu nguoi
*Ngudi nhan thu nhap chiu trach nhiém vé mat kinh t& trudc ngudi mua vé viéc ddm bao céng viéc duogc thuc
hién, hodc chiu rdi ro tai chinh d8i v&i céng viéc
*Ngudi nhan thu nhap cé thé thué nhan cong dé thuc hién cong viéc
*Thu lao duwgc thé hién trén héa don, dugc tra day da chi khi cong viéc dwoc thuc hién nhu cac bén théa
thudn bao gdm ca viéc gidi quyét nhitng van dé con ton tai
*Thu lao dén tir nhiéu ngudi mua khac nhau khéng duoc biét trudc
*Thu lao phu thudc vao viéc c6 lgi nhudn
*Ngudi nhan thu nhdp s& hitu cdng cy, mdy mdc... dugc st dung
*Nguoi nhan thu nhip cung cip toan bd hodc mét phan nguyén vat liéu can thiét cho cong viéc
*Nguoi nhan thu nhdp dugc thanh 13p tai dia phuong, VD. Clra hang ban I&, nha xuwdng, van phong, phong
kham ... Va cong viéc duoc thuc hién toan bd hodc mét phan tir cac dia diém nay.
*Ngudi nhan thu nhap thyc hién cdng viéc doi hoi chirng chi, gidly phép riéng biét ...
*Nguoi nhan thu nhap thong qua quang cao, bién hiéu... Hodc cac dau hiéu twong ty rang ho |a nguoi hanh
nghé chuyén nghiép thuc hién mot loai cdng viéc nhat dinh
*Ngudi nhan thu nhip da dang ky thué VAT
*Ngudi nhan thu nhdp phai chiu céc chi phi phat sinh do tai nan xay ra trong qua trinh thyc hién cong viéc
https.//skat.dk/skat.aspx?0id=2048530
20
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Cac co’ quan thué Pan Mach (10/2021): vu Wolt

Cho rang tai xé ctia Wolt la ngudi lao déng

«  Wolt cé thdm quyén réng réi trong viéc chi dan cac tai x€ giao hang

«  Wolt quyét dinh rang liéu nhiém vu da dugc hoan thanh t6t hay chua

« Cong viéc phai dugc thuc hién theo mo ta rat chi tiét

« Mac du hgp déng quy dinh bén van chuyén thuc hién dich vu "theo phuong thirc tu chon va sir dung trang thiét bi cia
minh” sy thuc 1a bén van chuyén khéng cé nhiéu su tu do Iua chon

« Cong viéc cd tinh chat clia moi quan hé cong viéc lién tuc va kéo dai hon la céng viéc nhat thoi

Cho rang bén van chuyén la cac doanh nghiép déc lap

+ Bén van chuyén cé quyén tu quyét dinh lic nao mudn lam viéc — Tuy nhién chi c6 thé tir chdi don hang da dugc phan bg,
diéu nay cling tuong ty nhu nhitng céng viéc theo gio khac hon la hgp déng co dinh

+ Bén van chuyén phai chi tra cho tat ca thiét bi — tuy nhién chi phi VD cho dién thoai di dong (d€ nhan don hang va st
dung tng dung Wolt ...) 1a mét rdi ro khong dang ké lién quan t6i cong viéc nhung 1a mét chi phi binh thudng ddi véi bat
ctr ho gia dinh nao

Két qua: trai nguoc véi quyét dinh truée day cua co quan thué, co quan nay gio day cho rang Wolt la nguoi st dung lao
déng va ngudi van chuyén cda Wolt la ngudi lao déng

Nhiéu phan quyét tuong tu gan day (mdc du két luan khéng phai luén giong nhau), vi du:

* Tay Ban Nha, Ha Lan phan quyét ngudi van chuyén cla Deliveroo 13 ngudilao dong.

+  Phan Lan phan quyét ring bén van chuyén clia Wolt 13 ngudi lao dong

* Tda an Anh vao thang 2 phdn quyét ldi xe Uber la ngudilao dong

* Milan, Italy: 4 céng ty dich vu giao hang duoc tda 4n phan quyét Ia phai thué ngudi van chuyén nhu ngudi lao déng

 Just Eat d3 ky théa wéc lao dong tap thé véi cong doan (quyén duoc hudng lwong khi nghi 8m, lvong huu ...)
https.//fagbladet3f.dk/artikel/nu-kan-danskere-bestille-takeaway-med-god-samvittighed

21
Y nghia cua viéc Phan loai
BAO HIEM - DONG GOP XA HOQI - TAI NAN LAO DONG - DAO TAO - THUONG LUQNG TAP THE HAY
CAC-TEN? - KE KHAI THUE - THONG KE, DU LIEU, CAC NGHIA VU PHAP LY TUONG TU BAO GOM
"BAO CAO".
Toa Thugng thdm ciia Anh vao thang 2/2021 phan quyét tai x& cla Uber khéng phai nha thdu doc 1ap
ma la nguwdi lao ddng clia Uber. Y nghia cla phan quyét nay la mét so tai xe dwoc hwéng thém mot
khoan tién long 1a 10,000
https://fagbladet3f.dk/artikel/wolt-bude-er-loenmodtagere
9 trén 10 ngudilao dong trén cac nén tangtaij Dan Mach ng thué, téng cong 113 triéu DKK
https://piopio.dk/skattesmaek-til-platformsarbejdere-i-2020-skylder-113-mio
https://fagbladet3f.dk/artikel/ni-ud-af-ti-skylder-skat
“& mot s quéc gia, mot hodic nhidu bién thé clia hai loai dia vi phap Iy, nhu ‘ty doanh’ tai Phap,
‘twong ty nguoi lao dong’ tai Ao, ‘twong tu-ngudi lam cong’ @ Y, ‘cong viéc sinh vién’ & Bi hoic
Slovenia va ‘hgp ddng dich vy’ tai Croatia. O cac nude khac, dang cé tranh lun vé viéc tao ra dia vi
phép ly tht ba cho ngudi lao déng nén tang.” - Eurofound
22
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Cac quy dinh cia Hoi dong thanh pho

Céngcu )
Han ché s6 ngay mot bat dong san c6 thé dwoc cho thué tam thoi

Yéu cau gidy phép
cam cho thué ngan han
Yéu cau xin phép

Berlin

Cam tlr 2016 dén 2018 (khoan phat khong 16 1én t&i €100,000

Gio cho phép cho thgé ngan han t&i 90 ngéy/ném .

Yéu cau xin phép - rat dé néu s& hwu mét bat déng san, nhwng ngwoi s& hiru nhiéu tai san thi kho khan
hon

Mtrc phat nang hon! Lén t&i €500,000

Barcelona https://www.bloomberg.com/news/articles/2018-03-23/berlin-s-airbnb-ban-is-over-but-

T 2011: Yéu céu gléy phep the-new-rules-are-serious

Tir 2014 khong cap gidy phép mai

2018 Hé théng ID ca nhan dé xac thwc tat ca cac tai sdn dang s& hiru hodc cho thué ... Theo quy dinh

2020 cAm cho thué duwai 30 ngay

Cho thué phong vs cho thué can hd — ludn c6 van dé khi cho this, phangobrdaslaugnté eothé Ant: dnaia-eteo-s-new-pian-t
thué toan bd bat ddng san trén thuwc t&, co quan quan ly kho bétdepsestion-rentals

23

1) Uy ban chau Au da thuc hién tham van véi cac t6 chirc ca nhan vé viéc “cai thién diéu kién
lam viéc doi voi Cong viéc Nén tadng” trong nam nay

Chi thi (v&n ban phap ly) c6 thé dwoc ban hanh vao ngay 8/12 (chwa khang dinh).

[) Cling da thwe hién tham van vé& chinh sach canh tranh lién quan dén thuwong lwong tap thé
va lao déng tw do

Hwéng dan (khong phai van ban phap ly) cé thé dwoc ban hanh vao ngay 8/12

Sang kién sip t6i ciia EU vé Cong viéc Nén tang

https://ec.europa.eu/commission/presscorner/detail/pt/qanda_21_656

24
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Cac sang kién lap phap vé Cong viéc nén
tang

Its complex and fluid nature however poses important challenges for
policymaking. Certain types of platform work may be associated with
precarious working conditions, reflected in the lack of transparency and
predictability of contractual arrangements, health and safety challenges
and inadequate access to social protection. In this first stage
consultation of social partners, the Commission has identified the
following areas in which improvements may be needed:

« employment status;
working conditions, including health and safety;
access to adequate social protection;

https://ec.europa.eu/commission/presscorner/detail/en/qa
nda_21_656

access to collective representation and bargaining;
cross-border dimension of platform work;
issues related to algorithmic management;

access to training and professional opportunities.

25

Céac quy dinh vé canh tranh

Muc tiéu cia sang kién nay 1a d& dam bao phap luat canh tranh clia EU khdng ngin can cac sang kién cai thién
diéu kién lam viéc thong qua cac théa wéc lao dong tap thé cho cac lao dong tw do néu ho lwa chon tham gia
nhi*ng théa wéc nhu vay trong khi van dam bao ring ngudi tiéu dung va cac doanh nghiép vira va nhoé tiép tuc
huwéng lgi tir gia ca canh tranh va cac mé hinh kinh doanh sing tao trong nén kinh té sé.

Sang kién
Sang kién dat muc tiéu nay bang viéc quy dinh rd rang vé kha néng ap dung phap luat canh tranh clia
EU vé thuwong lwong tap thé cta cac lao dong tw do.

C4c ca nhan can phai biét, ma khéng can phan tich kinh té& hay phap Iy phtrc tap, rdng phap luat canh
tranh clia EU c6 ngan can ho thwong lwgng tap thé hay khong.

Quy dinh rd rang sé gidm cac rdi ro vé thyc thi va té tung (va chi phi c6 lién quan).

Sang kién cé muc tiéu lam ré khi nao cac lao dong tw do va ddi tac cé thé thwong lwong tap thé ma
khéng vi pham phap luat canh tranh EU.

Céc cubc thwong lvgng va két qua chi gi¢i han trong viéc cai thién diéu kién lam viéc (bao g6m cac loai
phi) ctia lao ddng tw do. Sang kién nay khéng diéu chinh cac théa wéc tap thé lién quan diéu kién
thwong mai (nhw gid ca) véi ngudi tiéu dung ca nhan hodc an dinh gia don phwong.

26
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Cac quy dinh vé canh tranh va lao déng tu do

Phuong an 1: tat ca nhirng lao dong ty do cung irng lao déng thong qua nén tang lao ddng s6. Theo phuong an nay,
chi cé cac ca nhan tu cung &ng lao ddng thdng qua cac nén tang can cé quyén tham gia thuong lugng tap thé.

Phuong an 2: tat ca nhirng lao ddng ty do cung (rng lao déng thong qua nén tang lao déng s6 hodc t&i cac khach
hang chuyén nghiép & quy mé t6i thiéu. Phuwong 4n nay rong hon phuong an 1, bdi vi ngoai cac cdng viéc trén nén
tang con bao gbm cdc cdng viéc truyén théng trong nén kinh té tryc ti€p, trong chirng myc ma cac cdng viéc nay khong
chiu su diéu chinh cla cac quy dinh phap lut canh tranh cu thé khac trong cac van ban quan ly nganh.

Phuong an 3: tat ca nhirng lao ddng ty do cung (rng lao déng thong qua nén tang lao déng s6 hodc t&i cac khach
hang chuyén nghiép & bat ky quy mé nao véi ngoai Ié 1a cac linh vuc nganh nghé da duoc quan ly (va ty do). Theo
Phuong an nay, lao dong tu do thuc hién nhirng cdng viéc duwgc quan ly/ty do sé khong thwuoojc pham vi diéu chinh
clia sang kién nay. Cac nghé nghiép nay van thuong khong bi coi la bén yé&u thé hon.

Phuong an 4: tat ca nhirng lao dong ty do cung (rng lao déng thong qua nén tang lao déng s6 hodc t&i cac khach

hang chuyén nghiép & bat ky quy mé nao . Theo Phuong &n nay, cé pham vi rong nhat, khéng c6 han ché ndo lién

quan dén quy md clia d6i tac trong cac thda wéc/thuwong lwong tap thé.
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12483-
Kollektive-overenskomster-for-selvst%C3%A6ndige-EUs-konkurrenceregler_da

27
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QUYEN SO HU'U POI VOI DU LIEU NGUOI DUNG TAO RA TRONG
NEN KINH TE CHIA SE - THUC TRANG VA PINH HUONG
HOAN THIEN PHAP LUAT

TS. Luu Huong Ly
Vu Phap ludt dan sy - kinh té
Bo Tu phap

1. KINH TE CHIA SE VA VAN PE QUYEN SO HU'U POI VOI DU
LIEU NGUOI DUNG TAO RA TRONG NEN KINH TE CHIA SE

Hién nay, trén thé gi6i chua cé dinh nghia thong nhat vé “kinh té chia sé”.
Mic du c6 rat nhidu dinh nghia khac nhau nhung dic diém chung cua loai hinh
kinh té nay la cac hoat dong duoc thuc hién trén cac nén tang s6 cho phép céc ca
nhan chia sé/trao di hang hoéa, dich vu, cac nguén luc hodc cac ky nang chua
dugc stir dung hoac sir dung khong hét!. N6i cach khac, mo hinh kinh té chia sé
cho phép cung gip cau ddi véi cac tai san hodc k¥ ning chua duogc sir dung hét
thong qua céc trung gian v6i sy hd trg cia cong nghé sé mot cach nhanh chong,
hiéu qua va trén quy mo 16n>.

Sy phat trién ctia mé hinh kinh té chia sé néi riéng va kinh té s6 néi chung
mang lai nhiéu lgi ich nhung ciing tao ra nhiing rai ro méi trong dé ¢ riii ro vé
xam pham dit liéu ca nhan va rui ro cac dir liéu do nguodi dung tao ra khi tham gia
mo hinh kinh té chia sé khong duogc khai thac, st dung hiéu qua ma ngdy cang tap
trung vao mot s it cac nén tang so...

Sy phat trién ctia Cach mang cong nghiép lan thir tu, dic biét 13 sy bung nd
cua cac thiét bi ToT, cac cong ngh¢ vé dit liéu 1on (Big Data) va tri tu¢ nhan tao
(Al) da dan dén viéc thu thap (mot cach tu nguyén hodc khong tu nguyén) va xir
1y mot khdi lwong dit liéu khéng 16 (gdm ca dir liéu ca nhan va dit liéu phi ca
nhén) cua cac doanh nghi¢p, dac biét 1a cac cong ty cong nghé 16n, tir o6 tao ra
gia trj kinh té va loi thé canh tranh cho cac doanh nghiép nay trong nén kinh té sé.
Thuc té nay da dat ra van dé phap Iy mai vé quyén sé hiru ddi voi cac dir lidu do
nguoi dung tao ra khi tham gia vao nén kinh té chia sé noi riéng va kinh té s6 néi
chung (dit liéu c6 dugc coi 1a tai san va ai la chi s¢ hitu ddi véi dit liéu?).

' R. Basselier, G. Langenus & L. Walravens, “The rise of the sharing economy”, 2018, Economic Review, National
Bank of Belgium, issue iii, pages 57-78, tr.58
2 Nhu trén



“Dtr licu” (data) 1a “thdng tin, nhu 1a cac su kién hay s6 liéu, duoc thu thap
dé nghién ctru, phan tich va st dung dé ra quyét dinh hodc thong tin duéi dang
dién tir dwoc luu trir va xtr Iy bai may tinh”3. Nhu vy, ban chat dir liéu ciing chinh
1a thong tin. Dit lidu co thé ton tai dudi nhiéu dang, hinh thirc khac nhau nhu cac
blrc anh k¥ thuat s6, cac ban ghi am, ghi hinh, cac tip tai liéu va céc tap tin ky
thuat s6 (digital file) khac. Trong bdi canh sy phat trién cia moi trudng s thi dir
liéu thuong duoc hiéu 1a cac thong tin duoc luu trir trén moi trudng sd, vi vy, cac
“thong tin ca nhan” khi dugc luu trit, xir Iy trén moi trudng s6 (nhu dudi dang file
anh (.jpg), file video (.mp4), file word (.doc) hay PDF (.pdf)...) thi tr¢ thanh “dir
liéu c4 nhan”, nodi cach khac, c6 thé dong nhat hai khai niém nay véi nhau?.

Can phan biét khai niém “dir liéu” (data) va “co s¢ dit liéu” (database), trong
khi dit liéu duoc hiéu 1a timg ban ghi riéng 1€ thi co s& dit liéu 1a tap hop cua rat
nhiéu ban ghi riéng 1¢é.

Ngoai ra, ban than “dir liéu” 13 mot khai niém rat rong, vi vay, khi nghién
ctru phéap luat vé quyén so hitu diéu chinh cac dir liéu duoc tao ra trong mé hinh
kinh té chia sé, can co su phan loai dit li€u, c6 nhiéu céch thirc phan loai dir li€u
khac nhau (nhu dir liéu bi mat/dir li€u cong khai, dir liéu dinh tinh/d@ liéu dinh
lugng, dir liéu do con nguoi tao ra/ dir liéu do may tao ra...) nhung cach phan loai
phd bién nhét trén thé gidi hién nay 1a phan biét giita dir liéu ca nhan (personal
data) va dit li¢u khac khong phai 1a dix liéu ca nhan (non-personal data).

Trong bbi canh méi hién nay khi ma kinh té chia sé néi riéng va kinh té s6
no6i chung ngay cang phat trién, dit liéu c4 nhéan trd thanh mot thir hang hod co thé
giao dich va gid tri kinh té cia né ngay cang duoc coi trong (dit liéu néi chung va
dir li€u cd nhan dugc danh gia la dau vao va gia tri vo tan cho nén kinh té sé).
Giam dbc tai chinh (CFO) ctua Google, Ruth Porat di vi “di liéu giéng nhu anh
mat troi hon 1a ddu m6” nghia 1a khong giéng dau mo c6 thé can kiét, dir liéu c6
gia tri vo tan’. Dién dan Kinh té Thé giéi (WEF) di goi dit liéu ca nhan 13 “mét
loai hinh tai san méi xuét hién”S. Theo d6, “dir liéu ca nhan dang tao ra mot lan
song nhitng co hdi cho viée tao ra nhitng gia tri kinh té x3 hoi va dang tré thanh
mot loai tai san méi vé mit kinh t&, mot ngudn tai nguyén quy cho thé ky 21 va
s€ tac dong t&1 moi mat cua doi séng x3 hoi”’. Trong bdi canh do, ¢o v kién cho
réng can nhin nhén cac dit liéu c4 nhan nhu mot loai tai san va can c6 co ché bao
ve quyén s& hiru d6i véi dix liéu ca nhan (cﬁn xéac dinh c4 nhan la chu s¢ hitu dbi

3 Cambridge Dictionary, xem tai https://dictionary.cambridge.org/vi/dictionary/english/data

4 Thong tin thu thap duoc tir Chuyén gia Cong hoa Phép tai Toa dam truc tuyén “Chia sé kinh nghiém ciia Phép
vé bao vé dir liéu cd nhan trén méi truong mang” do BO Tu phép t6 chire ngay 05/10/2021 tai Ha Noi.

5 https://www.businessinsider.com/google-data-is-more-like-sunlight-than-oil-france-gdpr-fine-57-million-2019-
1

¢ World Economic Forum, “Personal Data: The Emergence of a New Asset Class” Report, 17/2/2011, xem tai
http://www3.weforum.org/docs/WEF_ITTC_PersonalDataNewAsset Report 201 1.pdf

7 World Economic Forum, “Personal Data: The Emergence of a New Asset Class” Report, 17/2/2011, tr.5, xem
tai http://www3.weforum.org/docs/ WEF_ITTC PersonalDataNewAsset Report 2011.pdf
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v6i cac dit liéu c4 nhan cia minh, tirc 14 trao quyén sé hiru dir lidu ca nhan cho
chu thé dit liéu)®.

Thuec tién tai Viét Nam trong thoi gian qua cho thiy nhan thirc phéap luat vé
béo vé dit liéu ca nhan trén moi trudng s6 cia ca chi thé dir liéu ciing nhu cac tO
chire, ca nhan kiém soat dit liéu con rat thép. Theo nhan dinh cua Bo Cong an thi
“ngay cang nhiéu chu thé thu thap, phan tich, xir 1y dir liéu ca nhan cho muc dich
khac nhau nhung khong thong bao cho khach hang hodc dé xay ra hanh vi vi pham
vé bao vé dit liéu ca nhan. Nhiéu dich vu trén khong gian mang méi xuét hién, co
hoat dong thu thap, khai thic, phan tich thong tin, dit liéu c4 nhan nhu mang xa
hoi, thanh toan truc tuyén, thuong mai dién tu, tro choi truc tuyén...”9. Chéng han,
thoi gian vira qua nhiéu thong tin hanh khach trong hé thong dat giir chd cia cac
hang hang khong bi 1§ (nhu tén hanh khach, gidi tinh, lich bay, hanh trinh, s6 hiéu
chuyén bay, gio cat canh, ha canh du kién, ké ca s6 dién thoai lién lac), cac hing
taxi ndm trong tay cac thong tin vé hanh trinh, ké ca s6 dién thoai ctia hanh khach
dé tiép thi dich vu, dic biét 1a dich vu xe taxi di va dén san bay'?. Ngoai ra, khong
chi tai Viét Nam ma tai nhiéu nudc trén thé gidi, cac dit liéu ctia nguoi dung dang
do céac cong ty cong nghé 16n (didc biét 1a cac cong ty cung cp dich vu nén tang)
nam gitr va dinh doat. Cac cong ty cong nghé 16n hién dang nim quyén cho phép
td chirc, ca nhan nao duogc truy cap, st dung céc dir li¢u nay va vi muc dich gi.
Viéc trén thyc té dir liéu roi vao tay mét sd cong ty cong nghé, dic biét 1a cac
“ong lon” (big tech) nhu Google, Facebook, Amazon, Apple... dang giy ra nhiing
lo ngai va anh huong dén loi ich cong khi ma nhiéu chi thé khac trong x3 hoi (nhu
cac doanh nghiép (nhat 1a cac startup), cac nha nghién ctru va ban than cac co
quan quan 1y nha nudce) ciing ¢6 nhu cau tiép can, nghién ciru, khai thac, st dung
ngudn dit liéu nay cho cac muc dich nghién ciru, phat trién san pham/ing dung
m&i va quan Iy nha nudc. Vi vy, cau hoi dat ra ddi v6i cac nha hoach dinh chinh
sach 13 can xdy dung chinh sach phap luat nhu thé nao dé khai thac, sir dung loai
tai nguyén nay mot cach c6 hiéu qua trong khi van bao vé dugc quyén riéng tu
cua cac ca nhan?

2. THUC TRANG PHAP LUAT VIET NAM VE QUYEN SO HUU
POI VOI DU LIEU

8 Brittany Kaiser, “Facebook should pay its 2bn users for their personal data”, Financial Times, 09/4/2018 (“Users
must recognise that their data are their property, just like their houses.”).

9 “Chinh sach bao vé dit liéu ca nhan trén khong gian mang va kinh nghiém x4y dung phap luat di v6i Viét Nam”,
Cbng Théng tin dién tir B6 Cong an, ngay 19/04/2019, xem tai http://bocongan.gov.vn/tin-tuc-su-kien/hoat-dong-

cua-luc-luong-cong-an/chinh-sach-bao-ve-du-licu-ca-nhan-tren-khong-gian-mang-va-kinh-nghiem-xay-dung-

phap-luat-doi-voi-viet-nam-d18-t25285.html

10 “Lo thong tin khach hang di mdy bay & Viét Nam, 16i do ai”, VOA, ngay 15/12/2017, xem tai
https://www.voatiengviet.com/a/lo-thong-tin-khach-hang-di-may-bay-o-vietnam-lo-do-ai/4165482.html




Theo quy dinh tai khoan 5 Piéu 4 Luat Giao dich dién tir nim 2005 thi “Dir
liéu la théng tin dudi dang ky hiéu, chit viét, chit so, hinh dnh, am thanh hodc
dang twong tu”.

Déi véi cac dir lidu ca nhan, hién nay, van dé bao vé dir liéu ca nhan dang
dugc quy dinh rai rac tai nhiéu vin ban quy pham phap luat khac nhau va véi
nhimg cach st dung thuat ngit cling rat khac nhau (nhu “bi mat doi tu”, “bi mat
ca nhan”, “thong tin c4 nhan”, “thong tin s6”, “thong tin mang”, “bi mat thong tin
riéng”...)!". Theo thdng ké co khoang 16 vin ban phap luat dé cap tdi cac khia
canh cua dit liéu ca nhan nhu: Hién phap, B6 luat Dan su, B6 luat Hinh sy, Luat
Giao dich dién tir, Luat Bao vé quyén lo1 nguoi tiéu dung, Luat Cong nghé thong
tin, Luat Tré em...'> V& nguyén tic, phap luat khong cidm viéc thu thap, luu gii,
st dung... cac dir liéu ca nhan, tuy nhién viéc tiép can, st dung dir liéu ca nhan
phai dugc sy dong ¥ cua c4 nhan d6. Cu thé:

Hién phap nam 2013 quy dinh “Moi nguoi cé quyén bt kha xam pham vé
doi séng riéng ti, bi mdt ca nhdn va bi mdt gia dinh; c¢é quyén bdo vé danh du,
uy tin ciia minh.Théng tin vé doi song riéng tw, bi mdt cd nhan, bi mdt gia dinh
dwoc phap ludt bao dam an toan™.

Bo luat dan sy nam 2015 (tai Chuong III muyc 2 quy dinh vé quyén nhan
than cta ca nhan) quy dinh vé quyén vé doi séng riéng tu, bi mat c4 nhan, bi mat
gia dinh nhu sau:

“]. Doi song riéng tir, bi mdt ca nhan, bi mdt gia dinh la bat kha xam pham

va dwoc phap ludt bao vé.

2. Viéc thu thdp, luu git, sw dung, cong khai thong tin lién quan déen doi
song riéng tu, bi mdt ca nhdn phdi dwoc ngwoi dé dong v, viéc thu thdp, lwu gii,

sir dung, céng khai théng tin lién quan dén bi mdt gia dinh phdi dwoc cdc thanh
vién gia dinh dong ¥, trir truong hop ludt cé quy dinh khdc.

3. Thu tin, dién thoai, dién tin, co so dit liéu dién twr va cac hinh thurc trao

doi thong tin riéng tw khdc cua ca nhan duoc bao dam an toan va bi mat.

I TrAn Thi H(“)ng Hanh, “Vi pham phap ludt vé bao vé thong tin ca nhdn ¢ Viét Nam hién nay - thuc trang, nguyén
nhdn va gidai phap”, Tap chi Ly luan, ngay 31/12/2018, xem tai http://lyluanchinhtri.vn/home/index.php/thuc-
tien/item/2763-vi-pham-phap-luat-ve-bao-ve-thong-tin-ca-nhan-o-viet-nam-hien-nay-thuc-trang-nguyen-nhan-

va-giai-phap.html

12¢B¢ Cong an mubn xay dung van ban phap luat bao v¢ dir liéu ca nhan”, VietnamFinance, ngay 20/4/2019, xem
tai https://vietnamfinance.vn/bo-cong-an-muon-xay-dung-van-ban-phap-luat-bao-ve-du-lieu-ca-nhan-
20180504224222472 htm

13 Khoan 1 Piéu 21 Hién phap nim 2013




Viéc boc mo, kiém sodt, thu gitr thu tin, dién thoai, dién tin, co so dir liéu
dién tir va cdc hinh thirc trao déi théng tin riéng tw khdc ciia nguoi khdc chi dwoe
thuc hién trong truong hop ludt quy dinh.

4. Cdc bén trong hop dong khong dwoc tiét 19 thong tin vé doi song riéng

tu, bi mdt ca nhan, bi mdt gia dinh cua nhau ma minh da biét duwoc trong quad
2914

trinh xdc ldp, thue hién hop dong, trir truong hop cé théa thudn khdc.

Nhu vy, B luat dan sy ndm 2015 caa Viét Nam dang tiép can dir liéu ca
nhan dudi goc d6 cua quyén nhan than chir khong phai quyén tai san'’, tirc 1a “gdn
lién véi méi cd nhdn, khéng thé chuyén giao cho ngudi khdc, triv truong hop ludt
khdc cé lién quan quy dinh khac”'®. C6 thé hiéu 1a theo quan niém cia cc nha
lam luat Viét Nam thi dir liéu ca nhan khong phai 1a mét loai tai san (mac du co
thé c6 gia tri kinh té) va ciing can luu ¥, quyén nhan than van c6 thé c6 gia tri kinh
té, chéng han, quyén ctia c4 nhan dbi voi hinh anh, Piéu 32 B6 luat dan sy nam
2015 quy dinh “viéc sur dung hinh anh cua nguoi khdc vi muc dich thuwong mai thi
phdi tra thu lao cho nguoi co hinh anh hodc nguoi dai dién theo phap ludt cua
ho”.

Dué1 goc do phap luat vé s¢ hitu tri tué thi ban than dix liéu khong dugc coi
1a d6i tuong cua quyén sé hiru tri tué ma chi c6 suu tap dit liéu méi duogc coi 1a
tai san dugc bao ho quyén tac gia va dir liéu bi mat néu dap Gng céac tiéu chuan
ctia bi mat kinh doanh thi dugc bao ho véi tu cach dbi tuong clia quyén sé hiru
cong nghiép. Cu thé, “suu tdp dir liéu la tdp hop co tinh sang tao thé hién ¢ su
tuyén chon, Scfp xé}) cdac tw lieu duodi dang dién tu hodc dang khac. Viéc bao ho
quyén tdc gid doi voi suu tdp dir lidu khéng bao ham chinh cdc tw lidu dé, khong

gdy phuong hai dén quyén tdc gid cia chinh ti liéu d6”"7. Nhu vay, diéu kién dé
suu tap dir liéu duoc bao hd quyén tac gia (tirc 1a duoc coi 13 tai san) 13 dir liéu
phai dugc tap hop, tuyén chon, sip xép mot cach sang tao. Viée cac nén tang don
thuan Iuu trir cac dit liéu do nguoi dung tao ra khi tham gia mo hinh kinh té chia
sé khong duong nhién tao ra quyén sé hitu d6i voi suu tip dir liéu néu khong dap
mg duoc yéu cau vé tinh sang tao trong viéc tuyén chon, sip xép cac dit liéu do.

Dbi v6i cac dir lidu bi mat, truong hop dir liéu dap ung cac tiéu chuan cua
bi mat kinh doanh thi c¢6 thé dugc coi 13 tai san va duoc bao ho véi danh nghia 1a
bi mat kinh doanh, tic 1a “thong tin thu dwoc tir hoat dong dau tw tai chinh, tri

14 Khoan 2 Diéu 38 B luat dan sy nam 2015

15 Muc 2 Chuong III B9 ludt dan sy nim 2015 vé Quyén nhén thén cta ca nhén.
16 Khoan 1 DBiéu 25 B6 luét dan sy ndm 2015

17 Xem diém m khoan 1 Didu 14 va khoan 2 Didu 22 Luét Sé hitu tri tué



tué, chua duoc béc 16 va cé kha nang sir dung trong kinh doanh”'8. Tiéu chuén
chung ddi vai bi mat kinh doanh dugc bao hd bao gém:

“]. Khong phdi la hiéu biét thong thiwong va khéng dé dang cé duoc:

2. Khi dwoc sir dung trong kinh doanh sé tao cho nguoi nam giit bi mdt kinh
doanh loi thé so véi ngueoi khéng nam giit hodc khéng sir dung bi mdt kinh doanh
do;

3. Pugc chii s6 hitu bdo mdt bang cdc bién phdp can thiét dé bi mdt kinh
doanh d6 khéng bi boc 16 va khéng dé dang tiép cin dwoc.”"

Tuy nhién, bi mat vé nhan than; bi mat vé quan 1y nha nudc; bi mat vé qudc
phong, an ninh; va thong tin bi mat khac khong lién quan dén kinh doanh thi khong
dugc bao ho voi danh nghia bi mat kinh doanh?. Néu dit liéu ca nhan dugc coi 1a
“bi mat vé nhan than” hay “thong tin bi mat khac khong lién quan dén kinh doanh”
thi s€ khong dugc bao ho 1a bi mat kinh doanh.

Vi¢c bdo vé€ cac bi mat nha nudc duge thyuc hién theo quy dinh cia Luat
bao v¢ bi mat nha nudc nam 2018, theo do, “bi mdt nha nuwoc la thong tin co noi
dung quan trong do nguoi dirng dau co quan, 6 chirc ¢é tham quyén xdc dinh...
chwa cong khai, néu bi 1, bi mdt c6 thé gdy nguy hai dén loi ich quoc gia, ddn
t6c?!. Luét bao vé bi mat nha nudc ndm 2018 ciing di quy dinh pham vi bi mat
nha nudc, theo d6, pham vi bi mat nha nudce 1a gidi han thong tin quan trong trong
mdt s6 linh vuc duge quy dinh tai Piéu 7 cua Luat chua cong khai, néu bi 10, bi
mat c6 thé gdy nguy hai dén loi ich qudc gia, dan toc va giao Thu tudng Chinh
phu ban hanh danh muc bi mat nha nuéc??.

Nhu vay, theo quy dinh cua phép luat Viét Nam hi¢n nay thi dir liéu khong
duong nhién duoc coi 13 tai san. Tuy ting trudng hop cu thé, dit liéu chi c6 thé
duogc coi 1 tai san khi dap tng nhimg diéu kién nhat dinh dé duoc bao ho véi tu
cach suu tap dir liéu hodc bi mat kinh doanh.

3. MOT SO KINH NGHIEM QUOC TE VE QUYEN SO HUU bOI
VOI DU LIEU

Theo nghién ciru cta tac gia thi cho dén nay, chua c6 qudc gia nao trén thé
gidi cong nhan ban than dit liéu 13 tai san ciing nhu quy dinh vé quyén so hiru d6i
v6i dit lidu va “dir liéu chi dwoc coi I tai san néu dép vmg nhitng yéu cau dé dwoc

18 Xem khoan 23 Diéu 4 Luit S& hitu trf tué

19 Piéu 84 Luét S& hitu tri tué

20 Hidu 85 Luat Sé hitu tri tué

21 Khoan 1 Diéu 2 Lu4t Bao vé bi mat nha nuwdc nam 2018
22 Piéu 9 Luét Bao vé bi mat nha nude nim 2018



bdo hé véi tw cach la doi twong ciia quyén tdc gia hay théng tin mdt (confidential

information)” *?

Riéng ddi véi Lién minh chau Au va Nga, bén canh viéc thira nhan quyén
tac gia d6i voi co sé dir lidu, cac nude thude Lién minh chdu Au va Nga con thira
nhan quyén ddi voi co so dit liéu 1a mot loai quyén tai san?*. Cu thé, Lién minh
chiau Au quy dinh mot quyén méi nhim bao ho co sé dir liéu ma khong can dap
g tiéu chuan bao ho quyén tac gia, duoc goi 1a quyén sui generis di v6i co sd
dir liéu. Nam 1992, Uy ban chau Au di ban hanh mot Chi thi vé bao ho co so dit
lidu va Chi thi nay c6 hiéu luc 4p dung tir thang 3/1996%. Theo d6, quyén tac gia
va quyén sui generis ton tai song song va b trg cho nhau trong viéc bao hd co sd
dit liéu. Ddi tuong bao ho ctia quyén sui generis 1a co s dit liéu bat ky "co sy dau
tu 16n theo dinh tinh va/hoac dinh lugng trong thu thap, xac minh hodc trinh bay
cac ndi dung", trong khi d6, d6i twong bao hd quyén tac gia 1 co so dir liéu "thong
qua viéc lya chon bé tri ndi dung tao thanh sang tao tri tué riéng cia tac gia"?.
Trong khi quyén tac gia dbi vi co so dit lidu 1a sudt cude doi tac gia va 70 nam
tiép theo sau khi tac gia qua doi va phai dap mg cac tiéu chuan tdi thiéu vé (i)
“biéu hién" cua co s¢ dir lidu; (ii) tinh doc ddo cta td chirc co hé thong va (iii)
khong chi tuan theo thi tu chir cai hodc thtr ti thoi gian thi quyén sui generis c6
thoi han bao ho 1a 15 ndm ké tr khi co s& dit liéu duge tao ra hodc cong bd va
khong ¢6 tiéu chuan téi thiéu cho viéc sang tao?’. Vao nam 2005, Uy ban Chau
Au di tong két, danh gia viéc thuc hién Chi thi cu thé d6i v6i bao ho co so dit lidu
va két luan rang Chi thi nay khong dat dwogc muc tiéu 1a khuyén khich dau tu vao
viée tao ra co so dit liéu tai EU; vao nam 2018, Uy ban Chau Au mot 1an nita tong
két, danh gid viéc thuc hién Chi thi nay va dua ra két luan tuong tu, va tham chi
chi ra rang Chi thi nay c6 thé s& khong giai quyét dugc nhitng thach thirc ngay
cang gia ting cua cong nghé dit liéu 16n va tri tué nhan tao?®. Tuy nhién, Uy ban
Chau Au khong quyét dinh stra d6i hay béi bo Chi thi nay do khong dat duoc su
dong thuan®. Trong Bao cdo mdi day vé quyén dbi véi co so dir liéu va quyén so
hitu d6i vé6i dir liéu, Uy ban cai cach phap luat thuéc Vién han 1am phap luat cia
Singapore ciing d3 chi ra rang viéc Lién minh chau Au quy dinh quyén sui generis
ddi véi co sé dit liu mic du mang lai 1gi nhuan cao hon cho cac chu s¢ hitu co
s¢ dit liu nhung khong hé tao ra loi thé canh tranh hay thuc day d6i méi sang tao

B “Is data “property”?”Xem tai https://smartcounsel.gtlaw.com.aw/hrf faqg/is-data-property/

24 Xem Database right - Wikipedia

25 Xem Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal
protection of databases.

26 Piéu 7.1 Chi thi 96/9/EC vé bao hd co s6 dit liéu. Xem thém TS. Nguyén Nhu Ha, “Bao ho dit liéu 16n”,
Chuong trinh nghién ctru Internet va Xa hoi, xem tai vpis.edu.vn/bao-ho-du-lieu-lon?lang=en

27 Piéu 10 Chi thi 96/9/EC vé& bao hod co s& dit liéu. Xem thém TS. Nguyén Nhu Ha, “Bao ho dit liéu 16n”,
Chuong trinh nghién ctru Internet va Xa hgi, xem tai vpis.edu.vn/bao-ho-du-lieu-lon?lang=en

28 Pinsent Mason, “Database Rights: the Basic”, xem tai Database rights: the basics (pinsentmasons.com)
2 Nhu trén




va tdng trudng clia nganh cong nghiép dit liéu cua EU’. Khi so sanh v&i Hoa Ky
1a qudc gia khong cong nhan quyén sui generis ddi v6i co so dit 1iéu®! thi nganh
cong nghiép dit liéu cua Hoa Ky tham chi con phat trién tét hon®2. Vi vy, Uy ban
cai cach phép luat thudc Vién han 1am phap luat ciia Singapore khuyén nghi Chinh
phu Singapore khong nén hoc theo mé hinh ctia EU vé quyén sui generis dbi voi
co s& dit liéu.

Theo quy dinh phép luat hién hanh cua nhiéu nudc, vé mit phap 1y, dir liéu
noi chung va dir li¢u ¢4 nhan noéi riéng khong dugc coi 1a tai san trir truong hop
dap ung nhing yéu cau dé duoc bao ho vai tu cach 1a doi twong clia quyén tac gia
hay thong tin mat**. Ly do cac nudc khong cong nhan dir liéu 1a tai san 13 vi diéu
nay khong phu hop véi nhimg nguyén 1y co ban cta cac nude vé tai san va quyén
so hiru®®. Dit liéu c6 thé duoc chiém hiru va khai thac dong thoi bai nhiéu t6 chire,
c4 nhan khac nhau ma khong 1am giam gia tri cta dir liéu dbi v6i cac bén, trong
khi d6, nguyén 1y vé tai san va quyén s hiru yéu cdu quyén so hitu phai mang
tinh chat doc quyén (quyén sé hitu 1a quyén tuyét d6i), nghia 13 viéc tiéu thu cua
mot nguoi tidu dung sé ngin can hodc 1am giam kha ning tiéu ding dong thoi ctia
nhitng ngudi khac®. Ngoai ra, dic trung cud tai san 1a phai ¢6 gia trj va gia tri sir
dung, trong khi 6, “gid tri cua dir liéu phu thuéc vao hoan canh va cach thirc dir
liéu dwoc sik dung chir ban than cdc di liéu khong c6 gid tri cé dinh™’. Trén thuc
té, ban than cac dir liéu tho chua c6 gia tri kinh té ma nhitng thong tin duoc “trich
xuat” tir dit liéu tho (chéng han thong qua tri tu¢ nhan tao) mai co6 gia tri kinh té.
“Viéc co dwoc bao nhiéu thong tin hitu ich tir cdac co so dir liéu hoan toan phu
thudc vao tinh ndng, cong dung, nang luc xir Iy va sw phic tap ciia phan mém

30 Singapore Academy of Law, “Rethinking Database Rights and Data Ownership in an AI World”, 7/2020, tr.21,
xem tai https://www.sal.org.sg/sites/default/files/SAL-LawReform-Pdf/2020-
09/2020%20Rethinking%20Database%20Rights%20and%20Data%200wnership%20in%20an%20A1%20Worl
d_ebook 0 I.pdf

31 Xem vu Feist Publications, Inc., v. Rural Telephone Service Co., 499 U.S. 340 (1991).

32 Singapore Academy of Law, “Rethinking Database Rights and Data Ownership in an AI World”, 7/2020,
tr.21, xem tai https://www.sal.org.sg/sites/default/files/SAL-LawReform-Pdf/2020-
09/2020%20Rethinking%20Database%20Rights%20and%20Data%200wnership%20in%20an%20A1%20Worl
d_ebook 0 1.pdf

3 Nhu trén, tr.25.

3% “Is data “property”?”’Xem https://smartcounsel.gtlaw.com.au/hrf_faq/is-data-property/

35 Singapore Academy of Law, “Rethinking Database Rights and Data Ownership in an AI World”, 7/2020, tr.45-
46, xem tai https://www.sal.org.sg/sites/default/files/SAL-LawReform-Pdf/2020-
09/2020%20Rethinking%?20Database%20Rights%20and%20Data%200wnership%20in%20an%20A1%20Worl
d_ebook 0 _1.pdf (“viéc trao quyén sé hitu doi véi dit liéu ca nhén sé gap phdi nhitng thach thire nghiém trong
vé mat Iy lugn”).

36 Xem Singapore Academy of Law, “Rethinking Database Rights and Data Ownership in an AI World”, 7/2020,
tr.45-46, Xem tai https://www.sal.org.sg/sites/default/files/SAL-LawReform-Pdf/2020-
09/2020%20Rethinking%20Database%20Rights%20and%20Data%200wnership%20in%20an%20A1%20Worl
d_ebook 0 1.pdf

37 Qumodo Ltd, “Personal data: ownership, consent, and appropriate control”, ngay 12/12/2018, xem tai
https://medium.com/@1530019197930/personal-data-ownership-consent-and-appropriate-control-
74651668c2b0




hodc g dung dwoe sir dung dé xir Iy dir liéw’3.Vao thang 4/2018, trong mot bao
c4o vé tri tué nhan tao, Uy ban vé tri tué nhan tao cta Ha vién Anh cling da phan
dbi viéc trao quyén so hiru ddi voi dir liéu vi viée trao quyén sé hitu dbi véi dir
lidu s& gap phai nhitng thach thirc vé mat 1y luan va két luan rang “kiém sodt di
liéu” (thay vi “s¢ hitu div liéu”’) la cong cu phdp Iy hitu hiéu hon dé phdn bé quyén
doi voi dir liéu®®. Trong mot bao cao méi day ciia Uy ban cai cach phap luat thudce
Vién han 1am phép luat cua Singapore (Singapore Academy of Law), Uy ban nay
da khuyén nghi: “do tinh chat ddc thi ciia dir liéu, khong nén kiém sodt dir liéu
théng qua co ché tai san va quyén sé hitu, bat ky né liwc ndao nham tao ra quyén
s& hitu doi véi ban than dit lidu sé gdy ra sw phd vé rat 1ém doi voi khung phdp
ludt hién hanh vé tai san va quyén so hitu™*. “Hién nay, doi véi cdc dit liéu cd
nhdn, phép ludt vé bao vé dit liéu ca nhdn hién hanh cia Singapore da di dé cac
chii thé dir liéu kiém sodt dwoc diF liéu ciia minh; doi véi cdc dir liéu phi cd nhdn,

Chinh phii can nghién cieu kha ndng quy dinh quyén yéu cau di chuyén dir liéu

ctia nguoi dung (data portability) dwa trén kinh nghiém cia EU va Australia™'.

Tuy khong bdo vé dir liu vdi tu cach 1a mdt loai tai san nhung hién nay,
phap luat cua nhiéu quéc gia trén thé gioi déu c6 co ché dé bao vé dir lidu, dic
biét 13 dir liéu c4 nhan. Dé bao vé dir liéu ca nhan, nhiéu qudc gia di ban hanh luat
riéng vé béo vé dit liéu c4 nhan. Chrflng han, Singapore da c6 Luat Bao vé dit licu
c4 nhan (Personal Data Protection Act) tir ndm 2012, theo d6, Diéu 2 Luat nay
dinh nghia vé dit liéu ca nhan nhu sau:

“'dit lieu ca nhan’ nghia la dir liéu, du chan thuc hay khong, vé mot ca
nhan ma co thé xac dinh dwoc tw dir liéu do; hoac co thé xac dinh dwoc twr dir lieu
do va cac thong tin khac ma mot t6 churc co quyén tiép can hodc co thé tiep can

dieoc”?

Luat Bao vé dit liéu ca nhan cta Singapore dua ra cac quy dinh vé thu thap,
st dung, cong bd va bao vé dir liéu c4 nhan, thira nhin quyén ctia cac ca nhan
trong viéc bao vé dir liéu c4 nhan ciia minh, bao gdm quyén tiép can va hiéu chinh
dir li€u, cling nhu thtra nhan nhu cAu ctia céc t6 chire, c4 nhan trong viéc thu thap,

38 Singapore Academy of Law (Law Reform Committee), “Rethinking Database Rights and Data Ownership in an
Al World”, 7/2020, tr.10, xem tai https://www.sal.org.sg/sites/default/files/SAL-LawReform-Pdf/2020-
09/2020%20Rethinking%20Database%20Rights%20and%20Data%200wnership%20in%20an%20A1%20Worl
d_ebook 0 1.pdf

3 House of Lords Select Committee on Artificial Intelligence, “Al in the UK: Ready, Willing and Able?” (HL
Paper), tr.28, doan 62 xem tai https://publications.parliament.uk/pa/1d201719/ldselect/Idai/100/100.pdf

40 Singapore Academy of Law, “Rethinking Database Rights and Data Ownership in an AI World”, 7/2020, tr.3,
xem tai https://www.sal.org.sg/sites/default/files/SAL-LawReform-Pdf/2020-
09/2020%20Rethinking%20Database%20Rights%20and%20Data%200wnership%20in%20an%20A1%20Worl
d_ebook 0 1.pdf

4 Nhu trén.

42 Xem toan van Luat nay tai https://sso.agc.gov.sg/Act/PDPA2012




str dung, va cong bd dir liéu ca nhan cho cac muc dich hop phap va hop 1y*. Luat
nay ciing da thiét 1ap co ché ding ky khong nhan cudc goi (Do Not Call (DNC)
Registry), theo d6, co ché cho phép cac ca nhan diang ky s6 dién thoai tai
Singapore dé tranh viéc phai nhan cac cudc dién thoai hay tin nhan SMS hay MMS
hay fax tir cac t6 chirc, c4 nhan khac véi muc dich quang cao*. V& nguyén tic,
céc to chire, c4 nhan chi dugc thu thap, sir dung hodc cong bd dit liéu ca nhén cta
mot ngudi néu duoc ngudi dé cho phép*’. Bén canh d6, Luat nay quy dinh cac t6
chtrc, ca nhan “c6 nghia vy bao vé cac dit li¢u cd nhan ma minh dang chiém hitu
hodc kiém soat bang cach dit ra cac bién phap an ninh hop 1y dé ngan chin viéc
truy cap, thu thap, st dung, cong bd, sao chép, sira chira, x6a bo dit liéu trai phép
hodc cac rui ro twong tu”4,

Tir nim 2016, Lién minh chau Au di ban hanh Nhimng quy tic chung vé
Béao vé Dt liéu (General Data Protection Regulation/GDPR), c6 hi¢u luc tir ngay
25/5/2018, theo do6 tai cdn ctr thir 7 cua viéc ban hanh Luat nay, GPDR da cong
nhan “ca nhan c6 quyén kiém soat dir liéu ca nhan ctia minh™’. GDPR da xac
dinh & mot trong nhiing cin ctr dé xac dinh tinh hop phap cia viée xir 1y dir lidu
c4 nhan 13 khi da duoc chi thé dir liéu dong ¥ cho phép xir 1y dit liéu cua ho cho
mot hodc nhiéu muc dich khac nhau*®. GDPR d3 dua ra khai niém “dir liéu cé
nhan” va phan biét hai khai niém “chu thé dit liéu” (data subject) va “nguoi kiém
soat dir liéu” (controller). Theo quy dinh tai khoan 7 Piéu 4 GDPR thi “ngudi
kiém so4t dir liéu” nghia 1 c4 nhan hodc phap nhan, co quan nha nudc hoic bat
ky chu thé ndo, ty minh hodc lién két véi cha thé khac, quyét dinh muc dich va
phuong thirc xur ly dir li€u ¢4 nhan”. Truong hop xu ly dit li€u dua trén su cho
phép ctia chu thé dit liéu thi “ngudi kiém soét dir liéu phai ching minh dugc rang
chu thé dir liéu da cho phép xtr 1y dit liéu ca nhan cua ho”, va “yéu cau cho phép
phai dugc thé hién mot cach rd rang, phan biét dugc véi cac van dé khac, & dang
thire d& hiéu va dé tiép can, str dung ngdn ngit don gian va rd rang”*. Bén canh
d6, “chu thé dit liéu c6 quyén rat lai su cho phép ctia minh vao bt ctr lic ndo, va
ngudi kiém soat dir liéu phai dam bao rang viéc thuc hién rut lai su cho phép ciing
phai don gian, dé dang nhu viéc thuc hién cho phép”*°.

Doi véi cac dir li€u phi cad nhan, mot sO6 quoc gia da budc dau ban hanh quy
dinh dé trao quyén kiém soat ciia nguoi tiéu dung doi voi cac dir liéu nay thong

4 Personal Data Protection Commission, Personal Data Protection Act Overview*”, xem tai
https://www.pdpc.gov.sg/Legislation-and-Guidelines/Personal-Data-Protection-Act-Overview
4 Personal Data Protection Commission, Personal Data Protection Act Overview*”, xem tai

https://www.pdpc.gov.sg/Legislation-and-Guidelines/Personal-Data-Protection-Act-Overview

45 Xem Diéu 13 Luat bao vé dit liéu c nhan tai https://sso.agc.gov.sg/Act/PDPA2012#pr13-

46 Piéu 24 Luit bao vé dit liéu c4 nhan tai https:/sso.age.gov.sg/Act/PDPA2012#pr13-

47 Xem Recital 7 General Data Protection Regulation (EU) 2016/679 (GDPR) xem tai https:/eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0679&from=EN

4 Xem Di(f:u 6 GDPR tai https://gdpr-info.eu/art-6-gdpr/
4 Xem Diéu 7 GDPR tai https://gdpr-info.eu/art-7-gdpr/

50 Xem Diéu 7 GDPR tai https://gdpr-info.eu/art-7-gdpr/
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qua co ché di chuyén dir liéu (data portability). Chang han: Australia dang thuc
hién thi diém trao quyén ddi véi dit liéu cho ngudi tiéu dung (bao gém ca cdc ca
nhan va doanh nghiép) trudc mit 1a trong linh vuc ngan hang®'; Lién minh chiu
Au d3 ban hanh Quy tic vé Khung phap 1y cho viéc luu chuyén tu do dit liéu phi
c4 nhan v6i muyc tiéu chinh 14 thuc day sy phat trién cta nén kinh té dir liéu bang
cach tao thuén loi cho viéc trao d6i dit liéu xuyén bién gidi®2.

4. PINH HUONG HOAN THIEN PHAP LUAT VA PE XUAT, KIEN
NGHI

4.1.Dinh hwong hoan thién phap luit

Cho dén nay, chua c6 qudc gia ndo trén thé gidi cong nhan ban than dit liéu
13 tai san ciing nhu céng nhan quyén so hitu cta bt ky t6 chirc, ca nhan nao ddi
v6i dir liéu. Nhu kinh nghiém qudc té da cho thiy viéc coi ban than dir liéu 1a tai
san va trao quyén so hitu d6i véi dir liéu cho cac ca nhan hay t6 chirc (ké ca trao
quyén so hitu dit liéu ca nhan cho chi thé dir liéu) déu 1a khong can thiét, khong
thue té, khong hiéu qua va dic biét 1a khong phu hop v6i ban chit cua dir lidu
cling nhu sé& tao ra nhitng rdii ro vé mat chinh sach d6i voi su phat trién cua kinh
té s6. Viée coi dit liéu 1 tai san va sir dung co ché phap 1y vé quyén so hiru dé
béo vé dit liéu 1a khong phu hop véi nhitng nguyén 1y co ban vé tai san va quyén
so htru. Ngoai ra, vé mit chinh sach, dir liéu can dugc khai thac, st dung moét cach
rong rai dé tao ra nhiéu gia tri moi cho nén kinh té, tranh tinh trang “cat ctr dur
ligu” trong tay mot s6 tO chirc, ca nhan, mién la dam bao tuan thu cac quy dinh
phap luat vé bao vé dit liéu ca nhan. Piéu nay ddc biét quan trong trong bdi canh
Viét Nam dang huéng dén phat trién kinh té s6, xa hoi s6 va Chinh phu s6 (trong
d6 dir liéu mo (open data) 1 nén tang dé phat trién kinh té s, xa hoi s6 va Chinh
phu $6)%. Vi vy, & thoi diém hién tai, phap luat Viét Nam ciing khong nén thira
nhdn ban than dir liéu 1a mdt loai “tai san” va cling khong can dat ra van dé ai co
quyén s6 hiru d6i v6i dit liéu (trir truong hop dit liéu dap ung cac diéu kién dé
dugc bao hd vdi tu cach 1a suu tap dit liéu hodc bi mat kinh doanh). Thay vao do,
phap luat can quy dinh co ché dé cac to chirc, ca nhan thyuc hién quyén kiém soat
va bao vé cac dit liéu, nhat 1a quyén kiém soat cia cac c4 nhan d6i voi dit lidu ca
nhan ciia minh. Trong moi trudng hop, can khang dinh nguyén tic, cac ca nhan
c6 quyén bao vé va kiém soat cac dit liéu ca nhan ctia minh, viéc thu thap, luu tri,
st dung, cong bd... dit liéu c4 nhan phai dugc su déng y ciia nguoi do. Ngoai ra,

ST Australian Competition & Consumer Commission’s xem tai https://www.acce.gov.au/focus-areas/consumer-
data-right-cdr-
0#:~:text=0n%2026%20November%202017%2C%20the,switch%20between%20products%20and%20services.
52 Regulation (EU) 2018/1807 on a Framework for the Free Flow of Non-personal Data in the European Union,
OJ L 303 28.11.18 xem tai https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32018R 1807

% Quyét dinh s6 749/QP-TTg ngay 03/06/2020 ciia Thu tuéng Chinh phu Phé duyét "Chuong trinh Chuyén doi
s0 quoc gia dén nam 2025, dinh hudng dén nam 2030".
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d6i v6i cac dir liéu (du 1a dir lidu ca nhan hay dir liéu phi ca nhan), déu can c6 quy
dinh vé quyén yéu cau di chuyén dir liéu ctia ngudi sir dung (data portability), theo
d6, nguoi st dung (ca nhin hodc to chirc) phai c6 quyén yéu ciu nha cung cap
dich vu di chuyén cac dir li€u ca nhan cua minh hoac dir liéu do minh tao ra cho
nha cung cp dich vu tht ba. N6i cach khac, co ché bao vé dit liéu can co sy can
bang giira bao vé quyén riéng tu clia cac ca nhan va dir liéu mo.

4.2. Pé xuit, kién nghi

Hién nay, Bo Cong an dang xay dung du thao Nghi dinh vé bao vé dit li¢u
c4 nhan dé quy dinh nhitng khai niém co ban nhu dit liéu ca nhan; xac dinh cha
thé dir liéu, ngudi kiém soat dir liéu 13 ai; xac dinh cac nguyén tic tdi thiéu dé bao
vé thong tin ca nhan, trong d6 quan trong nhat 14 nguyén tic phai duoc sy cho
phép cua chu thé dit liéu trong viéc thu thap, luu trix, st dung, cong bd. .. di lidu
ca nhan cua hg; x4c dinh trach nhi€ém cua cac co quan, td churc, nguoi co tham
quyén trong viéc bao dam thure hién quyén bao vé dir liéu ca nhan; cac bién phap
ngdn chdn cac hanh vi xam hai dén quyén bao v¢ dit li€u ca nhan; quy dinh cu thé
quyén va nghia vu cua cong dan dbi voi dit liéu ca nhan...>*. V& nguyén tic, viéc
béo vé dir liéu c4 nhan phai dam bao hai hoa loi ich gitta chi thé dit liéu, nguoi
kiém so4t dit liéu va loi ich chung ctia xd hoi. Nghi dinh ndy can quy dinh rd
quyén yéu cau di chuyén dir liéu cta chu thé dit liéu ddi voi cac dit liéu ca nhan
cua minh.

Bén canh do, B Cong Thuong cling dang xay dung du thdao Luat Bao vé
quyén loi ngudi tiéu dung (stra d6i). Dén thoi diém hién nay, B Cong Thuong di
hoan thién ho so 1ap dé nghi xay dung Luat Bao vé quyén loi nguoi tiéu ding (sira
d6i), trong d6 dang chu y 1a viéc dé xuat chinh sach hoan thién cac quy dinh bao
vé quyén loi ngudi tiéu dung trong giao dich c¢6 yéu té dic thu, ¢6 tinh méi trong
diéu kién chuyén d6i s cta nén kinh té (Chinh sach 4).° Bé bao vé quyén loi
ngudi tiéu dung trong diéu kién chuyén doi s6 cuia nén kinh té thi can bo sung quy
dinh vé quyén yéu cau di chuyén dit liéu ctia nguoi tiéu dung/ngudi st dung (data
portability), theo d6, nguoi tiéu dung/ngudi str dung (c4 nhan hodc to chuc) phai
c6 quyén yéu cau nha cung cip dich vu di chuyén céc dit liéu c4 nhan caa minh
hodc dir liéu do minh tao ra cho nha cung cip dich vu thi ba./.

3 Xem “Bé Céng an muén xdy dung van ban phap ludt bdo vé dir liéu cda nhdn”, Vietnam Finance, 20/4/2019,
https://vietnamfinance.vn/bo-cong-an-muon-xay-dung-van-ban-phap-luat-bao-ve-du-lieu-ca-nhan-

20180504224222472.htm
55 Xem Bdo céo s0 31/BC-BCT ngay 14/5/2021 cua B6 Cong Thuong trinh Chinh phu Bo cdo danh gia tac dong
chinh sach cua dé nghi xay dung Luat Bao vé quyén loi nguoi tiéu dung (sura doi), tr.53.
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Hoan thién phap luit vé diu tw Kinh doanh nhim quén 1y cAc md hinh
kinh té chia sé tai Viét Nam

Nguyén Hoa Cuong
Pho Vién truéng
Vién Nghién ctru quan 1y kinh té trung wong
B6 K& hoach va Pau tu

I. Thue trang phap luit vé dau tw kinh doanh d6i véi mé hinh kinh té
chia sé

1.1 Khung kho chinh sich tao thuin loi cho phat trién mé hinh KTCS

D3 ¢ su chuyén bién trong nhan thirc va hanh dong ctia Chinh pht trong viée
cong nhan hinh thirc kinh doanh méi trén co sé tan dung cac ngudn lyc, tai nguyén
con du thira trong xa hoi nham t6i wu hoa tai nguyén ciing nhu cac hoat dong kinh
té dua trén nhirng tién bod cua khoa hoc ky thuat, dac biét 1a sy phat trién ctia Cudc
cach mang cong nghiép lan thi tu.

Pé an thiic ddy mo hinh kinh té chia sé duoc Tha tuéng Chinh phi phé duyét
tai Quyét dinh s6 999/QD-TTg ngay 12/8/2019, trong d6 dinh hudng sira doi, hoan
thién va bo sung hé thong phap luat va chinh sach hién hanh dé phu hop véi cac hoat
dong cua kinh té chia sé.

Theo Béo céo cua Bo Tu phap' vé viée ra soat, dé xuat hoan thién cac quy
dinh phap luat dan su vé giao dich, hop dong, s& hitu, quyén tai san va co ché giai
quyét tranh chép lién quan dén mo hinh kinh té chia sé thi mé hinh nay duogc 4p dung
trong rat nhiéu linh vuc cta nén kinh té. Tuy nhién, viéc ra soat, dé xuat hoan thién
cac quy dinh phap luat dan sy lién quan dén hoat dong kinh té chia sé chi tip trung
vao 03 linh vuc phd bién nhét, dang co tac dong kinh té-xa hoi 16n nhét trong thuc
tién tai Viét Nam, gém: dich vu van ta1 truc tuyén; dich vu chia sé phong nghi va
cho vay ngang hang (P2P lending). Duéi goc d6 phéap 1y, c6 03 quan hé hop dong
co ban trong mot mo hinh kinh té chia sé cu thé, gdm: quan hé hop dong giita ngudi
cung cap dich vu (van tai, luvu trd...) véi ngudi cung cap nén tang két ndi; quan hé
hop ddng gitta nguoi cung cip nén tang két ndi voi khach hang (nguoi tiéu dung);
va quan hé hop dong giira khach hang (ngudi tiéu dung) voi nguoi cung cap dich vu.

1 Béo cdo 45/BC-BTP ngay 17/3/2021.



Theo phap luat Viét Nam, 03 quan hé hop dong nay chiu su diéu chinh cia cac quy
dinh chung vé hop dong trong Bo luat Dan sy nim 2015, cac quy dinh vé hop dong
trong cac van ban phap luat chuyén nganh va phap luat ¢ lién quan.

Trong linh viee van tai true tuyén:

- Péi v6i xe taxi, dich vu dat xe truc tuyén di co day du co sé phap 1y dé ap
dung, d6 1a Luat Giao dich dién tir, Nghi dinh s6 52/2013/ND-CP cua Chinh phu ve
thuong mai dién tir va cac vin ban hudng dan lién quan.

- Déi voi xe hop dé)ng, dich vu dat xe truc tuyén dugc tng dung trén co sé pPé
an thi diém “Trién khai tmg dung khoa hoc cong nghé hd tro quan 1y va két ndi hoat
dong van tai hanh khach theo hop dong”2. Do dich vu van tai hanh khach bang xe
hop ddng da dugc quy dinh trong Luat Giao thong duong bo® nén Dé an khong phai
1a thi diém mot loai hinh kinh doanh méi, ma thuc chat 14 thi diém cho phép ap dung
hinh thire “hop dong van tai dién t” thay thé cho “hop ddng bang vin ban giay” doi
v6i dich vu van tai bang xe hop dong (hay con goi 1 “xe hop dong dién tir”).

1.2 Mt so bat cap

< H¢ théng phdp ludt hién hanh diéu chinh hoat dong cua mo hinh kinh té
chia sé (KTCS) con thiéu va chira theo kip sw phdt trién ciia mé hinh kinh doanh nay
trén thiee té va con gdy ra nhiéu han ché va bdt cdp. Hé thdng phéap luat vé dau tu
kinh doanh cua Viét Nam hién nay (Luat Pau tu, Luit Doanh nghiép, Luat Thuong
mai di¢n tor v.v.) déu chua co cac quy dinh cu thé dé diéu chinh hoat dong cua mo
hinh KTCS. Bén canh d6, cic vin dé mdi nay sinh nhu giao dich xuyén bién gidi
trong KTCS, khai thué va thu thué ddi véi mé hinh KTCS, canh tranh binh déng
giita kinh doanh truyén thong va kinh doanh theo mé hinh KTCS, chét lugng san
phém, bao v¢ nguoi tiu dung, lao dong va an sinh xa hoi ddi véi nguoi lao dong.v.v
d6i voi md hinh KTCS ciing con dang trong qué trinh hoan thién.

Trong linh viee chia sé phong o

Vé diéu chinh phap lut vé thué d6i véi mé hinh kinh té chia sé trong linh vurc
luu tra, B Tai chinh di c6 Cong vin sb 848/BTC-TCT ngay 18/01/2017 vé chinh
sach thué va quan Iy thué lién quan dén hoat dong kinh doanh ciia dich vu dit phong
tryc tuyén, trong d6 quy dinh nghia vu thué cua cac chu thé tham gia mo hinh chia

2 Cong vin s 1850/TTg-KTN ngay 19/10/2015 ctia Tha tuéng Chinh pha va Quyét dinh s6 24 QD-BGTVT
ngay 07/01/2016 cua B6 Giao thong van tai.
3 Piéu 66.1.d



s¢ phong 6. Mac du trong van ban da néu rd co s& luu tru (bén Viét Nam) s€ ndp
thay cho cac chu cung tiing dich vu chia sé. Tuy nhién, do cac cong ty cung ing dich
vu (Airbnb, Agoda, Traveloka, Booking ....) mdc du cling déng vai tro trung gian
nhung cac chu thé nay lai 4p dung co ché thu tién tir ngudi c6 nhu cau dit phong,
sau d6 moi chuyén lai cho ngudi cung cip phong chia sé sau khi tru di phan traim
phi hoa hong. Vi vdy, néu nhu co s¢ luu trii (bén Viét Nam) chi nhan duoc tién sau
khi cac cong ty thu tir khach hang va da khau trir phan traim hoa hong, ma khong co
phan tién thué cua cic chi thé nay déng cho nha nuéc thi co sé luu tri (bén Viét
Nam) khong thé ndp thay cho ho theo nhu quy dinh. Vi vy, khi co ché quan 1y con
chua chit ché thi co s6 luu tri (bén Viét Nam) ciing khong mudn va khong thuc hién
viéc ké khai, nop thué d6, nhét 1a khi co so luu tra Viét Nam 1a cac ca nhan, ho kinh
doanh. Vi viy, mdc du da c6 quy dinh nhung dé c6 su tuan tha phap luat chat ché,
dung quy trinh ddi véi cac don vi cung cap dich vu luu tri theo mé hinh KTCS thi
can c6 sy phéi hop tich cuc ctia cic bén tham gia trong ké khai, cung cap thong tin.

Trong linh viee dich vu cho vay ngang hang (peer to peer Lending-P2P):

Do khung kho phap 1y hién hanh & Viét Nam hién nay chua c6 quy dinh cu
thé ddi v6i hoat dong P2P lending, cac cong ty hoat dong trong linh nay ding ky
nganh nghé kinh doanh 1 dich vu cAm dd (nganh nghé kinh doanh c6 diéu kién), tu

van tai chinh, tu van dau tu, moi gidi tai chinh?... cung cap cac dich vu két noi nha
dau tu va nguoi di vay van hanh trén nén tang giao dich tryc tuyén.

Cac tac nhan tham gia trong mo hinh P2P lending gom cé: Cong ty P2P
Lending; nguoi di vay; nguoi cho vay; ngan hang; cong ty cung tng dich vu trung
gian thanh toan (vi dién t&r), cong ty bao hiém, thu hdi no...

% Vé dang ky thanh ldp doanh nghiép: D6i v6i nhitng moé hinh KTCS trong
nhimg nganh nghé kinh doanh mdi thi viéc dang ky thanh 1ap doanh nghiép kinh
doanh nhiing nganh nghé nay cling gip phai mot s6 kho khian do khong nim trong
Danh muc nganh nghé kinh doanh hodc chua xac dinh dugc nganh nghé kinh doanh,
vi thé viéc gidy phép hoat dong ddi v6i mot s doanh nghiép hoat dong theo mé hinh
KTCS con gip vuéng mic. Trong khi da phan céac linh vyc nay déu thudc linh vuc
kinh doanh c6 diéu kién, do d6 viéc cép dang ky kinh doanh cho m6 hinh KTCS cua
ngudi dan con gip khé khan hon, thyc té co thé phai dang ky vao nganh nghé “dich
vu khac” hodc hoat dong dudi danh nghia nganh nghé khac hodc tham chi khong
duoc diang ky kinh doanh. Mic dau Quyét dinh 999/QD-TTg vé thic diy mé hinh

4 M4 nganh nghé dang ky kinh doanh 7020: Dich vu tu van, quan 1y tai chinh.
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kinh té chia sé c6 giao cac co quan lién quan vé xay dyng va phat trién hé sinh thai
cho dau tu kinh doanh theo mé hinh KTCS, déi véi cac nganh nghé kinh doanh méi
6 thé thuc hién theo mé hinh “sandbox”, tuy nhién qua trinh nay van con chim va
kha d¢ dat.

Trong linh viee tai chinh-ngan hang:

Do chua c6 khung phép 1y diéu chinh d6i v6i mot s6 linh vuc kinh doanh (nhu
kinh doanh tién 4o, cho vay ngang hang ...) nén hoat dong kinh doanh nay bi mot s6
ca nhan, t6 chuc loi dung 16 hong phéap 1y va tinh chat phiic tap cua cong nghé ciing
nhu su thiéu hiéu biét ctia mot bo phan nguoi dan vé van dé nay dé huy dong von
trai phép, hoat dong tin dung véi 13i sudt cuc cao .v.v. gay nhiéu hé luy trong xa hoi.

Theo thong ké, Ngan hang Nha nudc di cap phép cho 9 t6 chuc tin dung phi
ngan hang thyc hién thi diém dich vu vi dién tir (mot hinh thirc cta tién 40) bao gom:
MobiVi, VietUnion, VNPay, VinaPay, Smartlink, M Service, VNPT-
EPAY..5 Ngay 27/8/2018, Thu tuéng Chinh pht di ban hanh Quyét dinh sb
1255/QD-TTg vé phé duyét Bé an hoan thién khung phap 1y dé quan 1y, xt 1y doi
vGi cac loai tai san 4o, tién dién tu, tién 4o0. Theo D& 4n nay, viéc xay dung khung
phap 1y vé tién a0 s& gop phan bao vé quyén va loi ich hop phap ctia cac nha dau tu
trong va ngoai nudc tai Viét Nam; han ché, ngin chin va kiém soat c6 hiéu qua céac
rui ro, lam dung li€n quan; cu thé hoa céac ché dinh vé quyén tai san trong Bo luat
Dan sy nam 2015 trong linh vyc tai san 4o, tién dién tu, tién o. Tuy nhién, dén thoi
diém hién tai, vin chua c6 van ban phap 1y ndo lién quan dén ndi dung nay duoc ban
hanh.

Trong bdi canh co su xuét hién va phat trién nhanh cac loai hinh P2P Lending,
Fintech, trong khi chua c6 khudn kho luat phap vé nganh nghé dang ky kinh doanh
va hoat dong kinh doanh d6i véi loai hinh nay, ngay tir thang 3/2017, NHNN da
thanh 1ap Ban chi dao Fintech nham nghién ctru dé xuat giai phap hoan thién hé sinh
thai (bao gom ca khudn kho phap 1y) cho cac doanh nghiép Fintech phat trién. Theo
chi dao ctia Chinh phu, NHNN d3 phéi hop véi cac B, nganh nghién ciru hoan thién
Pé an co ché thir nghiém co kiém soat hoat dong Fintech trong linh vuc ngan hang
trinh Chinh phu. Hién tai, theo dé nghi cia NHNN, Chinh phu dang xem xét ban
hanh Nghi dinh ctia Chinh phu vé van dé ndy nham dam bao co s phap 1y cho viéc
trién khai cac giai phap quan 1y cac cong ty Fintech phi hop v6i quy dinh ctia phap

Shttps://kiemsat.vn/xay-dung-va-hoan-thien-khung-phap-ly-ve-tien-ao-giai-phap-phong-ngua-toi-pham-lua-dao-
theo-phuong-thuc-da-cap-trong-thoi-ky-cach-mang-cong-nghiep-4-0-57889.html, truy cép ngay 22/12/2020.
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luat va han ché nhiing rui ro phat sinh trong qua trinh thir nghiém.

% Vé quyén tw do lira chon hinh thike, cdch thire huy déng von: Vé 1y thuyét,
ca nhan kinh doanh hay doanh nghiép duogc tu do, chu dong quyét dinh viéc ting
vbn vay hay tang von diéu 1é; cach thire ting vén vay thong qua hop dong hay thong
qua viéc phat hanh trai phiéu. Tuy nhién, cc hinh thtrc huy dong vén d6i véi doanh
nghiép khdi nghiép sang tao hoat dong theo mé hinh KTCS van con nhitng khoing
trng vé& phap 1y, nhét 13 kéu goi von tir cac quy dau tu mao hiém, va mot sé hinh
thire kéu goi von khac nhung chua dugc cong nhan tai Viét Nam.

Mot cong ty khéi nghiép sang tao néu mudn huy dong von qua cac kénh thong
thuong, vi du nhu vay vén ngan hang s& rat kho thuc hién duoc. Vi vay, doanh
nghiép khai nghiép sang tao co thé can nhic cac phuong thirc huy dong von tir cac
nha dau tu thién than, quy dau tu mao hiém, hay goi von qua phat hanh tién dién tir
(ICO), qua san giao dich (IEO), qua phat hanh cac dich vy ma thong bio ching
khoan (STO),...Néu nhu trong hoat dong chio ban chirng khoan 1an dau tién ra cong
chiing va cac nha dau tu s& duoc quyén so hitu cd phiéu cta cong ty, thi trong ICO
nha dau tu s& nhan vé dong tién k¥ thudt s dugc phat hanh duwa trén Gng dung
blockchain. Pong tién k¥ thuat sé (hay con goi 1a tién ma hoa) ndy ciing chinh 1a
loai tién té dugc s dung trong du 4n ma nha dau tu tai tro, dg tién k¥ thuat s6 (hay
con goi 1a tién ma héa) nay ciing chinh 1a loai tién té dugc sir dung trondng tién s6
s& tang gia khi dy an thanh céng. Piém khac biét 16n thir hai gitta ICO va IPO 1a
trong khi IPO chiu su kiém soét tuong dbi chit ché ciia Uy ban chimg khoan thi su
kiém soat danh cho ICO lai “long 1é0” hon. Néu trude khi IPO cong ty phai cong bd
ban cdo bach d3 duoc kiém toan thi cac nha phat hanh trong ICO chi can dua ra
“white paper” - ban bao cdo miéu ta tham vong phat trién cta dy an®. Hién nay &
Viét Nam, cac hinh thic goi von ICO, STO... hién van chua duoc cong nhan, trong
khi d6, day lai chinh 13 nhimg hinh thirc goi vén thong dung ddi voi doanh nghiép
hoat dong theo mé hinh kinh té chia sé’.

% Cdc quy dinh vé canh tranh binh dang giﬁ’a kinh doanh theo mé hinh KTCS
va kinh doanh theo mé hinh truyen thong con thiéu va chira dam bdo cong bang
Canh tranh khong binh dang dan t¢i nhidu tranh chép va thuc té di xay ra mot s6 vu
khiéu kién lién quan dén van dé nay, trong khi d6 khung phéap luat hién hanh con
thiéu quy dinh cu thé ciing thiéu co ché trong tai hiéu qua dé giai quyét khi c6 tranh
chap xay ra. Thuc trang hé thong phap luat hién hanh ciing nhu viéc thuc thi phap

TS. Chu Thi Hoa, Fundraising through new channels — opportunities and legal challenges, Vietnam Law & Legal
forum Vol.26-N0.303/2019, tr. 20-24.
7 http://lapphap.vn/Pages/tintuc/tinchitiet.aspx ?tintucid=210760
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luat chua dam bao dugc canh tranh cong bang gitra kinh doanh truyén thong va kinh
doanh theo m6 hinh KTCS mét phan cho thay cac diéu kién gia nhap thi truong khac
nhau, bén canh d6 cic yéu cau vé chi phi tudn thu cling khong giong nhau va hoat
dong canh tranh khong lanh manh cta cha thé trong mé hinh KTCS. Nguyén nhan
cht yéu 12 do méi truong phap 1y vé gia nhap thi trudng va quan 1y hoat dong dbi
v6i md hinh KTCS con bat cap, chua ddy da va chua phu hop va chi theo kip cac
tién bo cong nghé trong kinh doanh theo mé hinh KTCS.

% Thiéu cdc quy dinh phdp ludt doi véi nguoi lao dong va dam bdo cdc
phuc loi an sinh xd hoi cua nguoi lao dong khi tham gia mé hinh KTCS. M6 hinh
KTCS 1am pha v& cac quan hé lao dong truyén théng giita ngudi lao dong va ngudi
str dung lao dong, trong khi d6 cac quy dinh vé van dé nay lai chua theo kip. Dbi voi
doanh nghiép kinh doanh theo mé hinh KTCS, néu hiéu ngudi lao dong 1a dbi tac
thi cac rang budc vé nghia vu va trach nhiém dbi véi lao dong s& nhe nhang hon,
nhung néu ngudi lao dong dugc coi 1a nhan vién thi phai dam bao thuc hién cac
nghia vu ctia chu str dung lao dong, dan téi doanh nghiép ting chi phi, giam tinh linh
hoat cua nguodi lao dong. Van dé 13, néu doanh nghiép kinh doanh theo mé hinh
KTCS thuc hién diy du cac quy dinh vé trach nhiém ddi véi nguoi lao dong nhu 1a
nhan vién cua cong ty s& 1am kim ham sy phat trién ctia m6 hinh méi nay, nhung
néu khong chép hanh céc rang budc nhét dinh vé trach nhiém dbi véi nguoi lao dong
thi doanh nghi¢p né tranh céc nghia vu ddi véi lao dong va cé duoc loi thé canh
tranh khong cong bang v4i doanh nghiép kinh doanh truyén théng

% Vin dé lién quan dén thué: Mic du hién nay khung khd quan 1y vé chinh
sach thu€, quan 1y thué do1 véi hoat dong kinh doanh theo mo6 hinh KTCS da tuong
doi day du tr dang ky thué, ching tr ndp thue, ké khai thué va np thue.

Déi véi linh vuc vin tdi, cong van sd 11828/BTC-CST ngay 24/8/2016 cua
B6 Tai chinh huéng din vé chinh sach thué va quan 1y thué lién quan dén hoat dong
kinh doanh ctua Céng ty TNHH Uber B.V Ha Lan tai Viét Nam; cong vin so
384/TCT-TNCN ctia Tong cuc Thué hudng dan vé chinh sach thué dbi véi hoat dong
hop tac kinh doanh cua Cong ty Grab Taxi.

DPéi véi nhd cung cdp nén tang trung gian, B Tai chinh di c6 cong vin sd
848/BTC-TCT ngay 18/1/2017 ctia B6 Tai chinh huéng din cac cuc thué vé chinh
sach thué va quan 1y thué lién quan dén hoat dong kinh doanh dich vu dit phong truc
tuyén. Theo do, d6i voi cong ty ¢o tru sd nudc ngoai (nha thau nudc ngoai) kinh
doanh dat phong tai Viét Nam theo hinh thic truc tuyén va phat sinh thu nhap tai




Viét Nam s& ap dung thué theo ty 1é sau: ty 1& % dé tinh thué GTGT trén doanh thu
dugc huong 5%; ty 1€ % dé tinh thué TNDN trén doanh thu dugc huong 5%.8

Tuy nhién, d6i v4i cac doanh nghiép KTCS c6 tru sé & nude ngoai kinh doanh
tai Viét Nam, c6 doanh thu tai Viét Nam chi ndp duoc thué TNDN theo phuong thirc
tryc tiép do khong quan 1y dugc chi phi diu vao & nudc ngoai. Ngoai ra, con thiéu
cac co ché, chinh sach dé quan 1y cac giao dich thanh toan dién tr xuyén bién gi6i
dé co thé giam sat viéc thuc hién nghia vy thué ciia d6i tac nude ngoai tham gia vao
hoat dong kinh doanh ¢ Viét Nam. Tham chi, khi da c6 cac quy dinh bat bude vé
nghia vu thué, dé dam bao tuan thi phap ludt chit ché dung quy trinh thi cling can
su tham gia tich cuc cua cac bén kinh doanh theo mo6 hinh KTCS trong vi¢c ké khai,
cung cp thong tin. Tinh hinh dé gy ra nguy co thit thu thué va sy bét binh dang
gifta doanh nghiép trong nudc va doanh nghi¢p nudc ngoai hoat dong trong cac loai
hinh KTCS ¢ Viét Nam.

I1. M6t s6 kién nghi

- Hoan thién hé thong luat phap quan Iy KTCS, quy dinh r& trach nhiém
giita cac bén trong KTCS, trach nhiém ctia cac co quan nha nude trong quan 1y ddi
v6i mo hinh KTCS: Khuyén khich khoi nghiép se’mg tao theo mo hinh KTCS va
cac md hinh kinh doanh chia s¢ thuc day su gan két giita doanh nghiép d6i méi
sang tao, doanh nghiép cung cip nén tang voi cac co s dao tao, nghién ctiru khoa
hoc trong qué trinh nghién ctru-thiét ké-tmg dung cac tién b céng nghé, tiép nhan
va trién khai cac cong nghé méi cia cudc CMCN 4.0 vao san xuét kinh doanh theo
mo hinh KTCS. Ting cudng cong tic du bao sém vé tac dong ciia phat trién cac
loai hinh KTCS t6i két cau kinh té truyén thong & mot s6 nganh, nghé, linh vuc dé
c6 phuong 4n diéu tiét vi mo nham giam thiéu nhitng ton that cho kinh té truyén
théng. Cung véi viée hd tro cic doanh nghiép truyén théng chuyén dbi hinh thic
kinh doanh, tng dung cong nghé, viéc giai quyét viéc 1am, thu nhap va bao dam an
sinh x3 hoi cho ngudi lao dong trong kinh té truyén thdng cling doi hoi nha nudce
c6 chinh sach chu dong giai quyét

- Nghlen clru ra soat cac quy dinh phap luat hién hanh vé dau tu lién quan
den cac nha dau tu nude ngoai hodc ¢o ngudn goc tir nudc ngoal 1a bén cung cap
nén tang két ndi va hoat dong theo mo6 hinh KTCS & Viét Nam dé xac dinh 16 hong
phéap 1y va bo sung (néu can thiét). Viéc bd sung cac quy dinh phap 1y ndy phai
dam bao tuan thu cac cam két qubc té ma Viét Nam da tham gia, phu hop véi cac

8 https://ictvietnam.vn/thue-va-quan-ly-thue-doi-voi-kinh-te-chia-se-20210118161150824.htm
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chu truong, chinh sach chu dong tham gia cugc CMCN 4.0, phat trién kinh té s6
cua Pang da xac dinh. Tao diéu kién thuén loi can thiét cho cac nha dau tu nude
ngoai ¢ du an dau tu kinh doanh vao thic ddy moé hinh KTCS ¢ Viét Nam. ang
cuong cong tac nghién ctru dy bdo, canh bao sém nhiing sai 1éch cua thi truong co6
thé xdy ra trong phan bo cac ngudn luc dau tu phat trién trong nén kinh té do tac
dong cua sy phat trién bung nd ctia mot hodc mot sd loai hinh KTCS gay ra, qua
d6, gop phan nang cao tinh sin sang, chu dong thich tng cia Nha nudc trong quan
ly, diéu tiét qua trinh phat trién cac loai hinh KTCS néi riéng, diéu tiét thi truong
trong phan bd cac ngudn luc phat trién nén kinh té néi chung, bao dam thyc hién
thanh cong cac muc tiéu, dinh hudng chién luge phat trién nhanh va bén vimg da
de ra.

- B6 sung, hoan thién khung kho luat phéap, chinh sach vé tao lap méi truong
kinh doanh va canh tranh binh dang gitta cdc doanh nghiép hoat dong kinh doanh
chia sé va doanh nghiép kinh doanh truyén thong, giita cac doanh nghiép trong
nudc va doanh nghiép nudc ngoai hoat dong kinh doanh chia sé trén thi truong
trong nudc: Ra soat, bd sung (néu can thiét) va thuc thi hiéu qua cac quy dinh phap
luat vé canh tranh, binh déng chéng canh tranh khong lanh manh, kiém soat doc
quyén va cac quy dinh phap luat vé quan 1y hoat dong ctia cac chi thé kinh doanh
trén thi truong KTCS. Trong d6, trong tdm 1a cac quy dinh phap 1y cu thé nham
duy tri trat ty thi trudng va ngin ngira cac tap doan da qudc gia thau tém cac doanh
nghiép KTCS trong nudc, ling doan thi truong KTCS trong nudc, chi phdi thi
truong mot sd nganh san pham ¢ Viét Nam.Mit khac, viéc sém nghién ctru, ban
hanh cac chinh sach lién quan dén doanh nghiép cung cp nén tang két ndi trong
tham gia canh tranh trén thi truong KTCS nham bao dam canh tranh binh déng,
cong bang gitta doanh nghiép trong nudc va doanh nghiép nudc ngoai cling dang
1a van dé birc thiét can giai quyét d6i véi Nha nudc.

-Hoan thién hé théng luat phap, chinh sach vé thi truong lao dong, quan hé
lao dong trong mo hinh KTCS: Can qui dinh rd trach nhiém giita cic bén trong
KTCS, trach nhiém cua cic co quan nha nude trong viée giai quyét cac van dé lién
quan dén quyén va nghia vu ctia ngudi lao dong khi tham gia mé hinh kinh doanh
nay. Nang cao nang luc quan ly ctia bd may Nha nudc ndi chung va quan tri thi
truong lao dong noi riéng dé khuyén khich va quan 1y sy phat trién cac hoat dong
KTCS. Céc co quan quan 1y nha nudc vé thi trudng lao dong can phai ting cuong
phéi hop véi cac Bo/nganh lién quan (co quan thué, bao hiém, ké hoach-dau tu...)
trong cong tac diéu hanh quan 1y nha nudc va chia sé thong tin; can cd quy chuan
chung vé thu thap xir 1y dit liéu dé c6 thé két ndi, luu trit phan tich thong tin lam co



s0 dé ra cac chinh sach phu hop trong bdi canh cong nghé x6a mo ranh gidi gitra
cac linh vuc, nganh nghé. Thuc ddy qua trinh chuyén dich co cdu lao dong theo
huéng hién dai thong qua viéc ban hanh cac chinh sach va chuong trinh hd trg,
khuyén khich va wu tién cho nhitng lao dong thudc nhém “sang tao” ciing nhu cac
doanh nghiép hoat dong trong cac nganh/linh vuc tién tién, hoic nhitng nganh/linh
vuc méi hinh thanh trén nén tang cua KTCS va trong bdi canh tac dong cia cudc
CMCN 4.0Tang cuong hon nita cic quy dinh vé co ché giam sat cac doanh nghiép
cung cap nén tang, 1am cho hoat dong cua cac doanh nghiép nén tang hop phap va
chuén hoa hon, stra ddi hé théng an sinh x3 hoi dé duy tri su 6n dinh cua quan h¢
lao dong. Tang cuong ddi thoai x4 hoi thue chit va thuong luong tap thé thyc chat
nham giai quyét cac van dé nay sinh tir quan hé lao dong trong phat trién céc loai
hinh KTCS ciing nhu hoat dong ctia cac mé hinh kinh doanh chia sé cu thé. Béi 18,
chi khi muc dich cua chinh dai dién nguoi lao dong va dai dién ngudi st dung lao
ddng 13 cung chia sé trach nhiém va chia sé tam nhin chung phat trién viéc 1am bén
vitng, ho mai ¢6 thé tim thay tiéng néi chung, hudng tiép can gitp giai quyét cac
thach thuc dit ra cia cudc CMCN 4.0 ngay tir khi nd con chua tac dong manh dén
doanh nghiép nhu thoi diém hién nay va ca khi c6 tic dong hién hitu trong tuong lai
khong xa. Day ciing 14 giai phap gop phan han ché nhimng rui ro lién quan dén bao
vé quyén loi nguoi lao dong va phong ngira viée trén tranh thuc hién cac nghia vu,
trach nhiém theo quy dinh ctia phap ludt ctia doanh nghiép cung cap nén tang doi
v6i nguoi lao dong trong mod hinh kinh té chia sé.

- Piéu chinh chinh sach thué va cac cong cu cta chinh sach thué phu hop véi
mo hinh KTCS: Hoan thién chinh sach, cong cu chinh sach thué (nhu cac biéu thué,
murc thué suét, co s& tinh thué va 16 trinh ap dung cac mirc thué suét. ..) d6i véi timg
loai hinh kinh doanh theo mé hinh KTCS nham giai quyét cac tac dong ngoai ting
ctia md hinh KTCS ddi voi nhu cau huy dong von dau tu tir NSNN cho phat trién
nén kinh té trong tuong lai dé giai quyét cac van dé vé moi trudng.

- Hoan thién cac quy dinh phéap ludt vé quyén tai san va co ché giéi quyét
tranh chap lién quan dén giao dich trong KTCS: Hoan thién cac quy dinh vé tai san,
quyen tai san cua chi thé tham gia mo hinh KTCS, dic biét vé giai quyét tranh chép
vé ton that ctia doanh nghiép kinh doanh truyén théng do bi canh tranh khong lanh
manh, hodc canh tranh khong cong bang cua doanh nghiép kinh doanh chia sé giy
ra, dan dén thu hep twong ddi thi truong va lang phi tai san d3 dau tu ctia cac doanh
nghiép kinh doanh truyén théng. Mit khac, phap luat dan su cling can dugc bd sung,
hoan thién dé quy dinh 13, cu thé vé quyén, nghia vu ciia mdi bén trong méi quan
hé hop ddng co ban trong moé hinh KTCS, ¢6 thé nghién ciru dé co quy dinh dic thu



trén nén tang quy dinh phap luat hién hanh.

- Hoan thién céc quy dinh vé bao vé quyén loi ctia ngudi tiéu dung: Nghién
clru stra d6i, bo sung Luét bao vé quyén loi nguoi tiéu dung (Luat s6 59/2010/QH12
ngay 17/11/2010). Trong d6, can ra soat, danh gia dé mé rong pham vi diéu chinh,
bd sung rd trach nhiém ciia cac bén lién quan dén quyén loi cta ngudi tiéu ding
trong tham gia thi truong KTCS. Bb sung cic quy dinh nham bao dam quyén va
nghia vu lién quan dén nguoi tiéu dung cua cac bén tham gia hoat dong trén thi
truong KTCS. Véan dé hop tac qudc té vé tu phap nham han ché rui ro, giai quyét
cac tranh chép gilta nguoi cu trd va ngudi khong cu tra khi thyce hién céc giao dich
xuyén bién gi6i theo mo hinh kinh té chia sé lién quan dén bao vé quyén loi cua
ngudi tiéu dung ciing can duoc dat ra nghién ctru, giai quyét. Ngudi tiéu dung khi
tham gia giao dich trén thi trudng KTCS gip nhiéu rai ro va dé bi ton thuong hon
nhiéu so voi tham gia giao dich trén thi truong kinh té truyén thong, nhat 1a khi xay
ra cac tranh chép nén can duoc Nha nude bao vé. Vi thé, cung voi viéc xay dung,
thuc hién co ché canh bao sém cac rui ro cho nguoi tiéu dung, thi viéc quy dinh cac
bién phap va ché tai cu thé vé bao vé quyén loi ngudi tiéu dung khi xay ra cac tranh
chap c6 lién quan dén nguoi tiéu dung tham gia thi truong KTCS 14 rat can thiét
nham gop phan duy tri trat tu thi truong va gy dung long tin chién lugc ciia ngudi
tiéu dung ddi véi thi truong KTCS & nude ta trong thoi gian t6i./.
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Phap luét Viét Nam vé trach nhiém din s ciia cac nén ting sé trong mé hinh kinh

té chia sé: Thue trang va hwéng hoan thién

TS. b6 Giang Nam
B0 moén Luat dan su
Khoa Luat - PHQGHN

Tém tit

Su trdi day ciia mo hinh kinh té chia sé d3 lam déy 1én nhu cau nhén dién, danh gia
khung phép 1y hién hanh nhim ddi phé véi nhitng thach thic phap Iy méi do mé hinh
kinh té nay tao ra. Trong d6, mot trong nhitng chii dé ¢ thé gay ra su tranh luan nhiéu
nhat 12 van dé trach nhiém dan sy cta nha diéu hanh nén tang s6 phat sinh tir quan hé ba
bén gitta nén tang s, ngudi cung cip va nguoi s dung dich vu. Bai viét danh gia cac
quy dinh vé trach nhiém déan su cta nha diéu hanh nén tang s6 theo phap luat Viét Nam
dit trong twong quan voi nhitng xu thé phép trién trén thé giéi va bude dau dua ra khuyén

nghi vé chinh sach phap 1y va co ché phap 1y phu hop cho Viét Nam.

1. Vai trd ciia nén ting so trong mé hinh kinh té chia sé va van dé méi dit ra déi
v6i quy ché trach nhiém dan sy ciia nha diéu hanh nén ting s6
Su phét trién nhanh chéng cia cac nén tang sb (online platforms) 1a mot trong
nhitng hién tugng kinh té-xa hoi dang cha y nhat trong 10 ndm trd lai day. Nhiéu linh vuc
nhu van tai, khach san, ban 1¢.. da ching kién su chuyén dich can ban tr m6 hinh kinh té
truyén thong von dya trén chudi cung cap tuyén tinh (pipelines) sang mo hinh kinh té
chia sé (sharing economy) hay xa hon 14 kinh té nén ting (platform economy), trong d6
dic trung 13 vai trd cua cac nén tang sd két ndi gilta ngudi cung cap va nguoi st dung
hang ho4, dich vu.! Tir goc nhin phap 1y, su ra di va phd bién mo hinh kinh té chia s¢ da
ngay lap tirc 1am day 1én nhiing thao luan soi ndi vé nhu cau va phuong thirc cai cach
khung phap 1y hién hanh vén duoc hinh thanh trong mé hinh kinh té truyén thong dé dap

{mg nhiing thach thirc do cdu trac phap Iy méi phét sinh tir quan hé ba bén giita nén tang

! Xem tong quan vé kinh té nén tang tai Bram Devolder (ed), The Platform Economy, Intersentia 2019.



sO, nguoi cung cip hang hoa dich vu, va ngudi st dung hang hoa dich vy tao ra.2 Trong
d6, mot trong nhitng cha dé gay tranh luan nhiéu nhét 1a van dé trach nhiém dan sy cua
nha diéu hanh nén tang sb.

O Viét Nam, ndm 2019, Chinh phu phé duyét dé an thuc ddy mo hinh kinh té chia
sé voi tu cach 1a phuong thuce kinh doanh méi ma & do tai san, dich vu dugc chia sé cho
nhiéu nguoi sir dung trén thi trudong thong qua viée st dung cac nén tang sd. Tuy nhién,
cac thach thire phap 1y song hanh véi sy ra doi ciia mo hinh kinh té chia sé ciing da thu
hat sy quan tim manh mé& ca gidi ludt hoc tir trude d6. Ngay tir 2016 da ching kién
nhirng tranh ludn phdp 1y lién quan mo6 hinh kinh doanh van tdi hanh khach theo hop
ddng xoay quanh ban hanh dé 4n 24 ma dinh diém cua né 1 tranh chip bdi thudng thiét
hai ngoai hop dong giita cong ty cd phan Anh Duong Viét Nam (Vinasun) va Grab. Trén
co s& d6, Chinh phui da ban hanh Nghi dinh s6 10/2020/ND-CP ngay 17/01/2020 dé dua
ra khung phap 1y riéng dé diéu tiét hoat dong ciia nén tang so trong linh vuc van tai bang
xe 6t6. O pham vi rong hon, Nghi dinh 85/2021/ND-CP ban hanh ngay 25/9/2021 sira
doi, bd sung mot sb6 diéu cua nghi dinh s6 52/2013/ND-CP ngay 16 thang 5 nam 2013
ctia Chinh pha vé thuong mai dién tir di budc dau dua ra mot sé quy dinh méi nham ap
dat trach nhiém lién déi1 1€n chu san giao dich dién trong truong hop khong thuc hién
nghia vu xur 1y kip thoi khi phat hién hodc nhan dugc phan anh vé hanh vi kinh doanh vi
pham phap luét trén san giao dich thuong mai di¢n tur.

Trong dé an vé kinh té chia sé, B6 Ké hoach dau tu nhan dinh rﬁng nén kinh té
chia s¢ 1am phat sinh “quan hé hop dong mdi...1a quan hé ba bén”, vi vy, cac chinh sach
kém theo can xir Iy dugc mbi quan hé nay thay vi xir 1y quan hé hai ddi tac trong hop
dong kinh té nhu trude day.? Vé mat kinh té va cong nghé, day 1 nhan dinh nay rat quan
trong bai 18 n6 da “diém huyét” chinh xac mdi quan hé gan bé chit ché gitta ba chu thé:
nén tang sd, ngudi cung cip dich vu va nguoi tiéu dung, trong d6 nén tang s6 dong vai
tro thiét yéu — thiéu no sé khong c6 sy ra doi va phat trién kinh té chia sé. Tuy nhién, tir
goc nhin phap 1y, nhan dinh duong nhu d3 bo qua cac nguyén 1y cb dién caa phap luat
hop ddng truyén thong 13 nguyén tic tu do ¥ chi va quy tic vé hiéu lyc tuong dbi cta hop

ddng. V& ban chét phap 1y, ciu tric mbi quan hé giira ba bén khéng dwong nhién dugc

2 Dariusz Adamski, Lost on the Digital Platform: Europe’s Legal Travails with the Digital Single Market, 55
Corpmon Market Law Review 719, 2018.
3 Pé 4n Md hinh kinh té chia sé, trang 29.



coi 1a hanh vi phép 1y da phuong, ma trude hét chinh 14 su két hop giita ba loai hop dong:
(i) Hop dong (1) giita nha diéu hanh nén ting s6 va nguoi cung cap dich vu, (ii) Hop
ddng (2) gitra nha diéu hanh nén tang sd va ngudi tiéu dung va tir d6 lam tién dé phat sinh
hop ddng (3) (iii) hop ddng chinh giita nguoi cung cip dich vu va nguoi tiéu dung. Tur
phia nha diéu hanh nén tang sd, ho luén cho rang nén tang sd chi dong vai tro nguoi trung
gian don thuan két ndi gitra hai bén va do d6 khong phai chiu trach nhiém dan sy phat
sinh tir viéc khong thuc hién dung hop dong cta bén cung cép.

Mic du vay, khong thé khong nhan manh thuc té 13 trong nhiéu truong hop nén
tang s6 da dong vai tro kiém soat chi phdi mang tinh chéat quyét dinh dén mdi quan hé
hop ddng chinh cung cép hang hoa dich vu. Chinh diéu nay di lam diy 1én nhiéu dé xuit
vé viéc can mé rong vi¢c ap dat trach nhi€ém dan sy 1€n nha diéu hanh nén tang s6 nham
phan anh thuc chat ciu tric quan hé phap 1y giita cac bén.*

Tir goc d6 1y thuyét, vi vy, c6 thé hinh dung céc tranh luan méi, hién dai vé trach
nhiém dan sy ctia nha diéu hanh nén tang sé trong mo hinh kinh té chia sé xoay quanh
cac van dé co ban sau day:

Thir nhat 14 trach nhiém déan sy cta nha diéu hanh nén tang sd phat sinh tir hanh vi
vi pham hop dong. Cu thé, bén canh cac trach nhiém do vi pham hop dong (1) va (2), thi

(1) Li¢u c6 nén &p dat trach nhi¢m dan sy phat sinh tir hanh vi vi pham cua bén
cung tmg hang hod dich vu néu ho di khéng tuyén bd minh thi duoc minh
thudn tuy dong vai trd trung gian (intermediary)?

(i)  Liéu nha diéu hanh nén tang sd co phai chiu trach nhiém lién doi ddi voi
hanh vi vi pham hop ddng chinh- hop ddng (3) cia bén cung cap hang hoa
dich vu néu ho di “thuc su chi phdi, kiém soat” ngudi cung cap hang hoa
dich vu khong?

Thir hai 13 trach nhiém dan su ngoai hop dong phat sinh tir hanh vi vi pham nghia

vu luat dinh. Cu thé:

(iii) Liéu nha diéu hanh nén ting s6 co phai chiu trach nhiém do di vi pham

nghia vu can trong doi véi nguot st dung nén tang s6?

4 Bram Devolder, ‘Contractual Liability of the Platform’ in Bram Devolder (ed), The Platform Economy, Intersentia
2019, 31-88; Christoph Busch; Hans Schulte-Nolke; Aneta Wiewidérowska-Domagalska; Fryderyk Zoll, The Rise of
the Platform Economy: A New Challenge for EU Consumer Law?, 5 Journal of European Consumer and Market
Law 2016, 164-169; Caroline Cauffmann, ‘The Commission’s European Agenda for the Collaborative Economy —
(Too) Platform and Service Provider Friendly?” EuCML 2016, 240.



2. Trach nhiém dén su tir hop dong ciia nha diéu hanh nén tang sé

2.1. Nguyén tic tw do hop dong va diéu khoan loai trir trach nhiém ciia nha
diéu hanh nén tang 50

Mo hinh kinh té chia s¢ dic trung béi mbi quan hé tam giac giita ba bén nén tang
sd (platform), bén cung cap hang hoa dich vu (supplier) va ngudi tiéu dung (customer)
thong qua ba hop ddng twong tac 13n nhau 13 ‘hop dong giita bén cung cip- khach hang,
‘hop ddng gitta nén tang s va bén cung cip hang hod, dich vy’ va ‘hop dong gita nén
tang s6 va khach hang.”’ Trung tdm cta cu trac nay 1a vai trd trung gian cia nén tang sd
két ndi nhém nha cung tmg véi nhom khach hang. Cac nha diéu hanh nén tang s s& soan
thao cac hop dong theo mau va diéu kién giao dich chung ma bén cung cip dich vu va
ngudi tiéu dung thong thuong khong c6 kha nang anh huéng, stra doi cac diéu khoan mau
trong d6, ho chi co thé bay té y chi ciia minh bang cach chap nhan hay khong chap nhan
giao két hop dong.® Khao sat cac hop dong theo mau nay khong khé dé nhan ra rang
trong d6 thong thuong s& bao gdm cac diéu khoan hop dong tuyén bd ring cac nén tang
sO s& dong vai tro trung gian, 13 noi cung cap két ndi gitta cac bén, ma khong truc tiép
tham gia chudi cung tng dé cung cap hang hod, dich vu cho khach hang. Vi vay, ho dong
thoi tuyén bd mién trir khoi moi trach nhiém phat sinh tir mdi quan hé hop dong gitta
ngudi cung cap dich vu va ngudi tiéu dung.

Mo hinh céu tric phap 1y xoay quanh ba mdi quan hé hop dong giita cac bén noi
trén dugc hinh thanh bit ngudn tir nguyén tic tu do hop dong- nguyén tic co ban phap
luat hop ddng Viét Nam. Vé nguyén tic, phap luat hop dong Viét Nam s& ton trong va
bao dam quyén tu do hop dong d6 cuia cac bén trir khi co 1y do chinh ddng dé can thiép
vao quan h¢ do.

Vé mdi quan hé hop dong (1) giita nén tang s6 va ngudi cung cap dich vu hoic
hop ddng (2) gitta nén tang sé va ngudi tiéu dung, ddy 13 hai hop dong doc 1ap nhau,

nhung c6 chung dic diém 1a thong thuong nha diéu hanh nén tang sd s& soan thao hop

5 Mo hinh kinh té chia sé¢ 14 mo hinh kinh doanh méi; tuy nhién, diéu d6 khong c6 nghia ring chiing ta phai ngay lap
tire phic dap bing cach xdy dung khung phép 1y thay thé. Thay vi do, tir goc d6 phap luat dan s, cach tiép can
trude hét phai 1a phan tich cac khung phap 1y hién hanh, trén co s6 d6 danh gia kha nang tu diéu chinh, ty thich nghi
cua khung phap ly d6 dé cai cach theo hudng tiém tién nham déap g thach thirc phap 1y ma mo hinh mai nay dat ra.
Huong di “Dén hién dai tur truyén thong” nay, vira dam bao su an toan phép 1y, vira timg budc dap tmg nhu ciu cia
d6i méi sang tao vé cong ngh¢.

6 P§ Giang Nam, Tir cong bang thii tuc dén cong bang ndi dung: Thanh twu va thach thirc cta ché dinh kiém soat
diéu khoan mau trong phap luat Viét Nam, Tap chi Nghién ctru 1ap phap, s6 6/2020 tr. 15.



dong theo huéng nhan manh vai tro trung gian, moi gidi ciia minh (trong d6 nha diéu
hanh nén tang s 1a bén méi gidi va ngudi cung cap dich vu, ngudi tiéu ding 1a bén duge
moi gidi). Quy ché phap 1y diéu chinh hai loai hop ddéng nay c6 thé 13 quy dinh cia
BLDS 2015 vé hop dong dich vy, hay quy dinh cua Luat thuong mai 2005 vé hop dong
moi gidi. V& nguyén tic, do 1a bén méi gidi, nén nén tang sd sé chi chiu trach nhiém vé
tu cach phap 1y cia cac bén duge moi gidi ma khong chiu trach nhiém vé nghia vu phat
sinh tir hop dong giira cac bén duoc moi gidi dbi voi nhau.”

V& quan hé hop dong giita ngudi cung cap dich vu va ngudi tiéu dung, tuy theo
hinh thirc mé hinh kinh té chia sé nhét dinh, s& duoc diéu chinh bing cac loai hop dong
tuong ung trong BLDS 2015, vi du hop dong van chuyén, hop dong thué tai san, hop
ddng cho vay... V& trach nhiém dan su phat sinh tir hanh vi vi pham hop dong chinh cta
bén cung tmg hang hod, dich vu, khung phép luat Viét Nam hién nay van 13 nhitng quy
tac truyén thong ciia phap luat hop dong. Theo do, trong trudng hop bén cung ung hang
hoa, dich vu vi pham nghia vu phét sinh tir hgp dong chinh giita ho va nguoi tiéu ding,
nguoi tiéu dung chi cé thé budc bén cung trng hang ho4, dich vu chiu trach nhi€ém dan sy
do vi pham nghia vu. N6i cach khac, theo nguyén 1y hiéu lyc tuong ddi ciia hop dong, thi
nha diéu hanh nén tang s6 khong phai chiu trach nhiém dan sy tir hanh vi vi pham hop
ddng cta bén cung cap hang hoa dich vu, trir khi c6 tho thuén khac.

Nhu vy, gidng nhu tinh trang ¢ nhiéu qudc gia khac, khung phép 1y diéu chinh
tmé hinh kinh té chia sé cua Viét Nam van 1a khung phap 1y truyén théng vén duogc xay
dung dé diéu chinh mdi quan hé hop dong mang tinh tuyén tinh tir ngudi san xuit, nguoi
cung cap dén khach hang. Tuy nhién, trén thuc té, trong rat nhiéu trudng hop cac nén
tang s6 d4 hoat dong khong chi véi vai tro trung gian, ma da thyc su kiém soat mang tinh
chi phéi, ap dat 1én ngudi cung cap dich vy, dén muc ngudi tidu dung thyc sy tin tuong

hodc c6 co s& hop 1y dé tin tudng rang chinh cac nén tang s6 d6 mai chinh 1a mot bén

7 Xem khoan 3 Piéu 151 LTM 2005.

Tuy nhién, s& c6 trudng hop ngoai 16, néu cic nha cung cip nén tang “tw nguyén” liya chon ho 1 don vi kinh doanh
vén tai theo quy dinh tai Nghi dinh 10/2020/ND-CP va Thong tu 12/2020/ND-CP thi hién nhién horp dong gitra nha
cung cp nén tang va ngudi tiéu ding chinh 1a hop dong van chuyén. Trong trudng hop nay, cac “nén tang két ndi
nhu Grab hay Gojek phai chiu trach nhiém hoan toan trudc khach hang véi tu cach la bén van chuyen Bén canh
do6, cac quy tic vé kiém soat hop dong theo miu, diéu kién giao dich chung ciing duoc kich hoat dé bao vé nguoi
tiéu dung béng cach vo hiéu hoa céac diéu khoan mién trir trach nhiém cua hg. Xem thém Luu Huong Ly, Hoan thién
phap luat vé hop ddng va quyén so hitu trong bdi canh phat trién ctia cac mé hinh kinh té chia sé, in trong Lé Thanh
Long, Nguyén Thanh T, Hoan thién thé ché kinh té thi truong dinh huéng xa hoi chii nghia theo van kién Dai hoi
XIIT cta Bang, Nxb Tu phap, 2021, 239-241.



trong quan hé hop dong chinh cung cap dich vu cho ho. Chinh diéu nay da dit ra nhu cau

xem xét b6 sung quy pham méi diéu chinh mdi quan hé phép 1y gitta cac bén dé tai phan

bd i ro giita cac bén trong md hinh kinh té chia sé. Hiéu theo nghia nao d6, day chinh 1a

viéc can thiép vao quyén tu do hop dong dé diéu chinh twong quan quyén va nghia vu

gifta cac bén.8

2.2. Trach nhiém din sy phat sinh tir viéc thiéu minh bach vé vai trd trung gian
ciia nén ting so

Vén dé phap 1y dau tién 13 liéu c6 nén 4p dit trach nhiém dan sy phat sinh tir hanh
vi vi pham ctia bén cung ng hang hoa dich vu néu ho di khong tuyén bd minh thi duoc
minh thuan tuy déng vai trd trung gian (intermediary)?

Tir goc d6 luat so sanh, luat mau vé nén tang s6 ciia Vién luat Chau Au da tiép can
theo huong can ap dat trach nhi¢ém dan sy Ién nén tang s6 néu ho da khong minh bach
hod vai trd trung gian cua minh cho bén st dung hang ho4, dich vu duoc biét.? Cu thé,
Luat mau quy dinh trude khi hop ddng chinh gitra bén cung cap va bén sir dung hang hoa,
dich vu duogc xac 1ap, nha diéu hanh nén tang sé phai thong bao cho ngudi st dung mot
cach rd rang va minh thi rang ho s& giao két hgp dong véi nha cung cap chir khong phai
v6i nha diéu hanh nén tang $6.'° Vi vy, néu nha diéu hanh nén tang sd vi pham quy dinh
vé tinh minh bach nay, Luat mau cho phép bén sir dung hang hoa, dich vu c6 thé ap dung
cac quy dinh vé& quyén va nghia vu phat sinh tir hop dong chinh giita bén cung cip va bén
st dung hang hod, dich vu— dé chéng lai nén tang s6.!! Binh luan chinh thic cia Ban
soan thao Luat mau nhin manh rang trong ngay ca trong truong hop ndy cac nha diéu

hanh nén tang sb ciing khong duong nhién tré thanh mot bén trong hop dong giita bén

8 S Giang Nam, Hudng téi hé thong phap luat hop dong thuc day su phat trién bén viing va lanh manh cua nén
kinh té thi truong in trong Nguyén Thi Qué Anh, X4y dung mdi trudng phéap 1y bao dam su phat trién bén viing va
lanh manh cua kinh & tw nhan, Nxb CTQG 2020.

9 Nhan thtrc tim quan trong ciia md hinh kinh té nén tang va vai trd cta nén tang sb, ngay tir nim 2016, Vién Luat
chau Au (European Law Institute)- mot thiét ché hoc thuat dugc thanh lap tir nam 2011 véi st ménh thuc day cac
nghién ctru han lam va ing dung, nham dua ra cac khuyén nghi xay dung, hai hoa hoa phap luat & Chau Au- di chép
nhén de xuit cia mot nhom nghién ciru bao gom céac hoc gia, luft su dé xay dung mot dao luét mau phéc thao cac
quy tic phap 1y chung thic day va didu tlet cac modi quan hé phap 1y phat sinh trong nén kinh té nén tang. Sau gin 4
nam xay dyng, Luat mau vé nén tang s6 (Model rules ~on online platforms) da duoc Vién Luat chau Au chinh thuc
thong qua vao thang 3 nim 2020. St ménh ctia Luat mau nady, theo nhu nhom nghién ciru ky vong la nham dong gop
hiru ich cho cudc tranh luén hién tai ¢ chau Au va nhu tén goi cua no s& dong vai tro la Luat mau khoi nguon cam
himg cho céc nha 1ap phap ve md hinh dleu chinh phap luat d6i voi nén tang so trén thé gioi.

10 Xem Piéu 13 Luat mau Ve nen tang so

11 Xem Diéu 19 Luat mau vé nén tang sd.



cung cap va bén str dung;'2 tuy nhién, viéc vi pham quy dinh vé minh bach ho4 vi tri nén
tang trung gian cua ho, sé dan dén hau qua bat loi 1a ho sé phai chiu trach nhiém dan su
tuong dwong nhu trach nhiém dan sy phat sinh tir hop ddng chinh giita bén cung cip va
bén str dung hang hoa, dich vu.

Vé chinh sach 1ap phap, cé thé théiy vi€c ap dat trach nhiém dan sy 1én nha diéu
hanh nén tang s trong truong hop nay 1a nham thic ddy nén tang s phai nd luc hon
trong viéc cung cap thong tin cho ngudi tiéu dung vé vai trd trung gian ctia minh. Ché
dinh trén ciing hudng t6i bao vé quyén va loi ich chinh dang cua ngudi tiéu dung: mot
khi ho biét rd chinh xac rdng nha van hanh nén tang sd chi dong vai tro trung gian, ma
khong phai 1a mot bén trong quan hé hop dong chinh, thi ho s& can nhic can trong hon
trude khi giao két hop dong chinh véi bén cung cap. Tir goc d6 nguyén 1y cia phap luat
hop déng, viéc ap dat nghia vu minh bach hod vi tri cua nén tang s6 hoan toan phu hop va
tuong thich véi triét 1y giéi han sy can thiép ctia phap luat & mirc do toi thiéu bang nghia
vu cung cip thong tin dé giam thiéu sy bat cin xtng thong tin giita cac bén nhung dong
thoi van ton trong quyén tu do hop dong cua cac bén.

2.3. Trach nhiém din sy phat sinh tir viéc nén tang sé “thuc sw chi phoi, kiém
soat” ngudi cung cap dich vu

Vén dé thtr hai mang tinh d6t pha 13 liéu nha diéu hanh nén tang sb c6 phai chiu
trach nhiém lién d6i ddi v6i hanh vi vi pham hop ddng chinh- hop ddng (3) cua bén cung
cap hang hoa dich vu néu ho da “thuc sy chi phdi, kiém soat” ngudi cung cip hang hoa
dich vu khong?

Luét mau cua Vién Luat chau Au vé nén tang s6 dd nhan manh kha nang thiét lap
giai phap nay dé hudng téi bao vé nguoi tiéu dung. Khoan 1 Diéu 20 Luat mau di quy
dinh rang nguoi tidu ding c6 thé budc nha diéu hanh nén tang so chiu trach nhiém dan sy
dbi vai viée vi pham nghia vu ctia bén cung cap hang hoa, dich vu néu ngudi tiéu ding cd
co so hop 1y dé tin twong rang nén tang sé da “chi phdi, kiém soat thuc t&” (predominant
influence) d6i voi bén cung cap hang hoa, dich vu.

Dé hudng dan quy dinh chung nay, khoan 2 Piéu 20 di dua ra mot danh sach bao
gdm cac tiéu chi bd sung can duoc xem xét danh gia mirc d6 “chi phdi, kiém soat” cta
nén tang sd dbi véi timg truong hop cu thé. Céc tiéu chi ndy c6 thé phan chia mot cach

turong d6i 1am hai nhom. Nhom 1 bao gdm nhiing yéu t6 danh gia kiém soat vé hinh thirc

12 Report of the European Law Institute: Model rules on online platforms, 2019, tr.39.



nhu (i) phuong thirc giao két hop dong (hop dong chinh duoc ky két trén phuong tién
duy nhat do nén tang s6 cung cap) (ii) phuwong thirc tiép thi (tiép thi tap trung vao nha
diéu hanh nén tang s chi khong phai bén cung cap hang hoa, dich vu). Nhém 2 bao gom
nhing yéu t6 anh hudéng chii yéu dén ndi dung ctia hop dong nhu (i) kha ning nha diéu
hanh nén tang kiém soat phuong tién thanh toan cho phép ho giir lai cac khoan thanh toan
ctia khach hang, (ii) ndi dung cac diéu khoan hop dong chinh giita bén cung cip hang hoa
va khach hang do nha diéu hanh nén tang xac dinh va dic biét (ii) mtc gia ma khach
hang phai tra bi kiém soat bai nha diéu hanh nén tang. Nhu vay, theo Luit miu vé nén
tang so, trach nhiém dan su ddi voi nha didu hanh nén tang sd s& phat sinh néu c6 co sd
chtng minh khach hang da tin tuong mot cach hop 1y ring nén tang sé chinh 1 mot bén
hop ddng cung cip hang hoa, dich vu cho ho. Cu thé, trong nhiing trudng hop nay thay vi
don thuan thyc hién chtrc ning 1a bén trung gian cung cap dich vu nén tang, nha diéu
hanh nén tang s6 da hanh xtr mét cach tich cuc theo hudng can thiép truc tiép, kiém soat
va chi phdi hop dong chinh giira khach hang - nha cung cép.!?

Viéc Luat mau st dung bai kiém tra “chi phéi, kiém soat thuc t&” (predominant
influence) ddi v6i bén cung cip hang hoa, dich vu 1am tiéu chi dé xac dinh trach nhiém
ctia ngudi diéu hanh nén tang, hién nhién goi sy lién tudng téi hai an 1& ndi tiéng Uber
(C-435/15 ngay 20/12/2017)!* va Airbnb (C-390/18 ngay 19/12/2019)!° ctia Toa a4n Cong
1y chau Au lién quan dén giai thich Chi thi 2000/31/EC vé thuong mai dién tir. Diéu 2(a)
ctiia Chi thi nay quy dinh cic qudc gia thanh vién cta lién minh chau Au khong duoc
phép han ché quyén ty do cta nén tang sb cung cip dich vu thong tin xuyén bién gidi. Vi
vay, cau héi mau chét dit ra 1 liéu cac nén tang thong tin nhu Uber, Airbnb cé dugc coi
la nén tang trung gian don thuan cung cip cac dich vu thong tin (information society
services) hay phai duoc coi 12 nguoi cung cip dich vu van tai hodc luu tru.

Trong 4n 18 Uber, Toa 4n Cong 1y chau Au da nhan dinh rang dich vu cung cap boi
Uber d3 vuot qua pham vi cta dich vu cung cap thong tin (information society services)-
vbn duoc dinh nghia 13 cac dich vu dugc cung cp bang phuong tién dién tir va theo yéu

cau ca nhan cia nguoi nhan nham két néi nguoi st dung dich vu. Theo Toa an Cong ly

13 Xem binh luin thém quy dinh ndy tai Marlena Pecyna, Liability of the Platform Operator for the Non-
Performance of Suppliers in Christoph Busch (eds) Discussion Draft of a Directive on Online Intermediary
Platforms: Commentary, Jagiellonian University Press 2019, 157-165.

14 CJEU, Case C-434/15, Asociacién Profesional Elite Taxi v Uber Systems Spain SL, ECLI:EU:C:2017:981.,
20/12/2017

15 CJEU, Case C-390/18, ECLLI:EU:C:2019:1112, 19/12/2019.



chau Au, thuc té Uber di c6 su chi phdi mang tinh quyét dinh (decisive influence) d6i voi
quan hé cung cip dich vu van chuyén cua ngudi 1ai xe va hanh khach.'® Thir nhat, Uber
cung cip nén tang k¥ thuat sé cho ngudi lai xe va hanh khach, va nén tang nay di tao 1ap
thi trudng ma néu khéng c6 né nhitng nguoi 1ai xe s& khong thé cung cip dich vu van tai.
Thi hai, quan trong hon 13 viéc Uber d3 quyét dinh (i) gia dich vu, (ii) truc tiép nhan
khoan thanh toan tir hanh khach (sau d6 méi chi tra mot phan cho tai xé va mot phan
dugc Uber gitr lai nhu khoéan 1g1 nhuén tir sy van hanh nén tang ky thuat s6 va (111) Uber
da thuc hién kiém soat chét luong phuong tién, tai x& va hanh vi cia ho, tham chi Uber
c6 thé loai trir tai xé khoi nén tang cua Uber. Do d6, Toa an Cong 1y chau Au phan quyét
rﬁng dich vu dugc tao ra boi nén tang s6 Uber phai duoc coi l1a “mot bo phan cAu thanh
cua mot dich vu té)ng thé ma trong do thanh phﬁn chinh yéu cua no la dich vu van tai va
nhu vdy n6 khong thé duogc coi 1a dich vu thong tin don thuan.”!’ Trong an 1€ Airbnb,
Toa 4n cong 1y Chau Au da mot 1an nita khang dinh gia tri ctia bai kiém tra Uber va ép
dung bai kiém tra ndy dé xem xét dich vu nén tang sd cung cdp bai Airbnb Ireland c6
duoc xem 1a dich vu cung cap thong tin don thuin hay phai xem 13 dich vu cung cép luu
tra. Tuy nhién, trai véi phan quyét trong an 18 Uber, Toa 4n di cho rang trong md hinh
kinh doanh cta Airbnb, cac nha diéu hanh nén tang di khong chi phdi mang tinh quyét
dinh d6i véi dich vu luu tra duoc cung cap boi chu sé hiru cin ho va khach hang, do do,
phai duoc xem 14 dich vu cung cap thong tin don thuan.'8

Y nghia phap 1y quan trong nhat ciia an 18 Uber 13 viéc Toa an di xdy dung mot
bai kiém tra (sau nay thuong duoc goi 1a Uber test) dé xac dinh khi ndo mot nén tang s6
da tro thanh nguoi tao lap thi truong (market maker) co anh huong chi phdi mang tinh
quyét dinh 1én nguoi cung cip hang hoa, dich vu dén muc ho khong thé dugc coi 1a nén
tang trung gian don thuan. Nhu da phan tich, trén thyc té bai kiém tra Uber di duoc Luat
mau ké thira va phat trién khi xay dung ché d¢ trach nhiém dan su cua nguoi diéu hanh
nén tang s6. V& mat k¥ thuat phap ly, viéc két hop dong thoi quy dinh chung (general
clause) va quy dinh dua ra tiéu chi cu thé dé danh gia danh gia “mac d6, chi phdi kiém
soat” ctia nén tang so 1a rat hop 1y, phu hop vdi tinh chat da dang, phtic tap cta cac loai

thi trudng lién quan c6 thé duoc van hanh trén nén tang s6. V& chinh sach phap 1y, c6 thé

16 CJEU, C-435/15, para.40
7 CJEU, C-435/15, para.40
18 CJEU, Case C-390/18.



hiéu rang ban soan thao Luat mau muén tim cach chuyén hoa, dua cac quy dinh trong cac
an 18 trén thanh quy dinh chung vé trach nhiém dan sy cia nén tang sb. Trong d6, hudng
t6i xay dung nhiing tiéu chi khach quan dé danh gia mirc d6 “kiém soét, chi phdi” cta
nén tang s6 dya vao cach thirc nguoi diéu hanh nén tang diéu tiét mbi quan hé cua minh
v6i cac bén cung cap hang hoa va dich vu (vi du cach thiét ké hé théng thanh toan va
cach kiém so4t gia ca, dich vu cta nha cung cdp.) Tuy nhién, viéc chuyén hoa quy dinh
von duge tao ra dé nham muc dich thuc déy lgi ich cong vao thanh cac quy dinh diéu tiét
quan hé tu gita cac chu thé ciing dit ra kha nhiéu thach thirc, dic biét 13 sy phu hop cua
cach tiép can ndy vai cac nguyén ly chung cia ludt hop dong von dua trén y niém tu do ¥
chi va hiéu lyc tuong d6i cuia hop dong.'® Pic biét, xét vé tinh hé thdng cua quy dinh vé
trach nhiém dan su ddi v6i nén tang sb, can luu y rang bén canh quy dinh tai diéu 20 néi
trén, Luat mau di c6 nhitng quy dinh bd sung ap dit trach nhiém ctia nén tang sb. Trong
d6, diéu 23 Luat mau di quy dinh vé trach nhiém ciia nén tang sé trong truong hop nén
tang nay tu nguyén dua ra cic bao dam d6i v6i hanh vi khong thuc hién ding hop dong
ctia bén cung cip dich vu va diéu 19 Luat miu nhu di phén tich ¢ trén da ap dit trach
nhiém lién d6i 1én nén tang s6 néu ho khong dap tng yéu cdu minh bach hoa vai trd nén
tang sb.

3. Trach nhi¢m din sw ngoai hgp dong ciia nha diéu hanh nén ting sb

Vén dé méi thir ba lién quan dén trach nhiém dan sy ngoai hop dong phat sinh tir
hanh vi vi pham nghia vu luat dinh do moi quan hé chat ché gitra cac chu thé cia mod hinh
kinh té chia sé: Liéu nha diéu hanh nén tang s6 ¢o phai chiu trach nhiém do da vi pham
nghia vu can trong ddi voi ngudi sit dung nén tang sd (bao gdm ca bén cung cip va bén
st dung hang ho4, dich vu)?

Vé van dé nay, cac nha lap phap Viét Nam di budc dau xay dung nhitng chinh
sach va giai phap phap 1y méi. Cu thé, Nghi dinh 85/2021/NP-CP ban hanh ngay
25/9/2021 sira d6i, b6 sung mot s diéu cua nghi dinh sb 52/2013/ND-CP ngay 16 thang
5 nam 2013 caa Chinh phu vé thuong mai dién tir d dwa ra co ché bo sung rat quan trong
cho cac quy dinh chung vé bdi thudng ngoai hop dong trong B luat dan su ndm 2015.

Nghi dinh 85/2021/ND-CP di 1an dau tién quy dinh nén tang sé phai co nghia vu

(1) ngan chan va loai bo khdi website nhitng thong tin mua ban hang hoa, cung g dich

19 Domurath I, Platforms as contract partners: Uber and beyond, Maastricht Journal of European and Comparative
Law, 2018, 565.
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vu thuoc danh muyc hang héa, dich vu cidm kinh doanh (i1) g& bo thong tin vé hang hoa,
dich vu vi pham phap luat trong vong 24 gio ké tir khi nhan dugc yéu ciu cua co quan
quan 1y nha nuéc c6 thim quyén; (iii) phdi hop voi cac chu thé quyén sé hiru tri tué ra
soat va g& bo cac san pham xam pham quyén sé hiru tri tué va (iv) canh cao hodc tir chdi
cung cip dich vu c6 thdi han hodc vinh vién d6i véi nhitng c nhan, thuong nhan, to chirc
c¢6 hanh vi kinh doanh vi pham phép luat. RS rang, nhitng quy dinh trén c6 thé gop phan
thac dy nén tang s phai c6 nghia vu dam bao moéi truong thuong mai dién tr lanh
manh, an toan cho cac bén tham gia.

Twr gbc nhin phdp ludt so sanh, quy dinh maé1 nay cua phdp ludt Viét Nam ciing
kha twong doéng khuynh hudng phat trién ctia phap luat chau Au. Trong do, ké thira cach
tiép can truyén thong cua phap luat chau Au vé khuyén khich va bao vé ty do internet,
Luat mau khang dinh nguyén tic chung 1a nén tang s6 khong co nghia vu giam sat hoat
dong cua ngudi dung nén tang, ciing nhu bat ky thong tin nao duoc ngudi ding tai 1én
nén tang.2’ Tuy nhién, bén canh quy dinh chung vé loai trir trach nhiém dan su noi trén,
Luat miu d3 dua ra nhitng truong hop ngoai 18 nham ap dit trach nhiém dan su 1én nha
diéu hanh nén tang s trong hai trudng hop co ban sau.

Thir nhat, khoan 2 diéu 8 Luit miu quy dinh néu nha diéu hanh nén tang sd co
bang ching dang tin cdy vé hanh vi bat hop phap gy bat loi cho ngudi dung khéac -bao
gdm (i) hanh vi pham t6i hinh su cia mét nha cung cp hoic khach hang, (ii) hanh vi cta
mot nha cung cip hodc khach hang c6 kha ning xam pham tinh mang stc khoé, quyén
nhan than khac hay quyén tai san ctia nguoi ding nén tang - ho phai co nghia vu thuc
hién céac bién phap thich hop dé ngin ngira ton hai cho nhitng ngudi dung khac. Néu vi
pham nghia vu do, nha diéu hanh nén tang s€ phai chiu trach nhi¢m dan sy vé thiét hai
giy ra cho nguoi ding nén ting. Vé nodi dung, mic du ngoai 1¢ thir nhéat nay ké thira quy
dinh trudc d6 cua Chi thi vé Thuong mai Dién tir 2000/31/EC; tuy nhién, cach tiép can
ciia Luat mau d3 c6 nhimg cai cach theo hudng truyén tai thong diép manh mé hon nham
thic ddy nghia vu tich cuc cua nén tang sé dé bao vé nguoi ding nén tang. Thuc vay, vé
k¥ thuat 1ap phéap, Piéu 14 cta Chi thi vé Thuong mai Dién tir 2000/31/EC khong quy
dinh tryc tiép vé ap dit bat cir nghia vu nén tang s ma thay vao d6 quy dinh vé co ché
mién trir trach nhiém cho cic nha cung cip dich vu. Vi vy, né thé hién triét 1y 1ap phap

ciia Chi thi vé thuong mai dién tir 2000/31/EC 1a hudng téi tao ra ving an toan (safe

20 Xem khoan 1 Diéu 8 va khoan 1 Diéu 9 Luat mau vé nén tang so.
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harbor) va han ché céc rao can d6i vdi cac nén tang s6 dé dam bao tu do Internet.?!

Trong
khi @6, Luat mau da tiép can mdt cach truc dién hon theo hudéng quy dinh tryc tiép mot
s0 nghia vu co ban cua nha diéu hanh nén ting dé bao vé nguoi sir dung nén tang, dong
thoi tuyén bd rang viéc vi pham nghia vy nay s& khién nha diéu hanh nén tang phai chiu
trach nhiém dan sy ddi v6i ngudi sir dung nén tang.22

Tht hai, khoan 2 diéu 9 Lut mau quy dinh cac nha diéu hanh nén tang sb s& phai
chju trach nhiém dan su néu ho khong thyc hién cac budc hop ly va phu hop khi nhan
dugc théng bao cua ngudi dung nén tang vé cac thong tin gdy nham lan (misleding
informnation) dwuoc dang tai trén nén tang boi ngudi dung khac. Twong ty nhu trudng
hop trén, quy dinh nay ké thira quy dinh tai Diéu 14 (1) (b) Chi thi thwong mai dién tir
2000/31/EC, theo d6 néu nha diéu hanh nén tang nhan duoc thong bao vé thong tin sai
1&ch, gay nham 14n ho phai thuc hién cac budc hop 1y dé loai bo hodc vo hiéu hoa thong
tin sai 1éch d6. Tuy nhién, Luit miu da mé rong thém quy dinh cta Chi thi vé Thuong
mai Pién tir 2000/31/EC theo hudng ap dit nhidu nghia vy hon 1én nha diéu hanh nén
tang. Cu thé, theo Luat mau, trong truong hop nhan dugc thong bao trén, nha diéu hanh
nén tang phai hop tac voi nguoi dua ra thong bao dé khong chi dé xac minh, g& bé nhimng
thong tin gy nham l4n cho ngudi dung, ma con phai thuc hién nhitng nghia vu tich cuc
hon nhu tién hanh céc bién phap hop Iy va can thiét dé cai chinh nhimg ndi dung sai
léch.?

Nhu vay, c6 thé thdy khuynh huéng phat trién hién nay 1a tiép can theo hudng
tang cudng ap dit nghia vu can trong 1én nha diéu hanh nén tang sd. Piéu nay xuat phat
tir vai tro trung tdm cta nén tang s6 trong mo hinh ndy: mot mit nén tang sd chinh 1a
ngudi tao 1ap thi truong két ndi cac bén, mat khac, nén tang s6 khai thac thuong mai, thu
lgi nhuén tir quan hé cung cép hang hoé dich vu gilta cdc bén. Chinh vi vai tro trung tdm
ctia minh, nha diéu hanh nén tang sb phai c6 nghia vu duy tri va biao dam quyén va loi ich
cua nguoi st dung khi ho tham gia thi truong va do vay phai chiu trach nhiém dan su néu
that bai trong viéc tién hanh cac bién phap hop 1y va twong xtmg dé phan Gmg, hiéu chinh
nhitng hanh vi, thong tin sai léch, gdy nham 1an hoic tao ra nguy co rili ro, mat an toan

d6i voi nguoi st dung thi trudng.

2l Amayuelas Esther Arroyo, Article 14 Hosting, EU Digital Law, Nomos Verlagsgesellschaft mbH & Co. KG,
2020.

22 Report of the European Law Institute: Model rules on online platforms, 2019, tr.30.

2 Report of the European Law Institute: Model rules on online platforms, 2019, tr.31.
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4. Khuyén nghi cho Viét Nam trong viéc xiy dung va hoan thién co ché diéu chinh
trach nhiém dan sy ciia nha diéu hanh nén ting sb

Cac nha hoach dinh chinh sach ¢ Viét Nam & cac muc d§ khac nhau da nhan dién
nhiing thach thirc ciia mo hinh kinh té chia s¢ va dang hudng t6i xay dung khung phap 1y
diéu chinh phu hop. Tuy nhién, nhin mét cach tong thé, chung ta van chua xdy dung
duoc mot cach tiép can hé thong vé co ché phap Iy méi phan bd trach nhiém phu hop
trong mdi mdi quan hé tam giac giira nha diéu hanh nén tang sd, ngudi cung cap va ngudi
str dung hang hoa dich vu. Vi vy, phan nay s& dua ra mot s6 khuyén nghi dé thuc day
qua trinh thao luan nhim xay dung co ché t6i wu diéu chinh trach nhiém dan su cta nha
diéu hanh nén tang so:

(i) Vé chinh sach phap ly

Triét Iy chu dao dinh hudng viéc xdy dung khung phap 1y vé trach nhiém dan sy
clia nén tang s6 can hudng t&i su cin bang gitta muc tiéu thic day sang tao (innovation)
va bao vé nguoi tiéu dung (consumer protection), canh tranh cong bang (fair competition)
trong nén kinh té nén tang. Trudc hét can nhan thirc rang cic nén tang s6, voi tu cach 1a
ung dung moi ndi bat cua qué trinh doi méi, sang tao vé cong nghé, phai dugc xem nhu
12 “mot co hoi, chir khong phai 13 mbi de doa”.2* Chinh vi viy, cin xay dung quy ché
phap 1y vé trach nhiém dan sy cta nén tang sb theo hudng than thién véi qua trinh ddi
m&i cong nghé. Pic biét khi nén kinh té nén tang van con & giai doan phat trién ban dau,
can tao diéu kién thuén loi cho viée tiép tuc d6i mai nén tang cong nghé, tranh xay dung
cac quy tic phap 1y qua ctng nhic tao ra nguy co can trg, kim ham su d6i méi va sang
tao.?> Tuy nhién, cling can nhan thirc rﬁng, bén canh viéc thuc déy ddi moi sang tao,
khung phép ly méi phai hudng téi muc dich bao v¢ nguoi tiéu dung va canh tranh lanh
manh, cong bang trong nén kinh té nén tang. Vi vy, dé tranh nguy co lam dung quyén
clia nén tang s, can c6 co ché phéap 1y phu hop dé ap dat trach nhiém phép 1y t6i thiéu 1én
nha diéu hanh nén tang sb, dic biét nham dam bao quyén loi chinh ddng ctia nguoi tiéu

dung trong moi quan hé véi nén tang s6 va bén cung g hang hoa dich vu.

24 Research Group on the Law of Digital Services, Discussion Draft of a Directive on Online Intermediary
Platforms, EuCML 2016, 165.

25 Aneta Wiewilrowska-Domagalska, Online Platforms: How to Adapt Regulatory Framework to the Digital Age?,
European Parliament Briefing, PE 607.323, 2017,
http://www.europarl.europa.eu/RegData/etudes/BRIE/2017/607323/TPOL_BRI(2017)607323 EN.pdf truy cép
20.10.2021
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Bén canh d6, can nhan thic rang ngay ca khi ciing mang dic trung cua nén kinh té
chia s, cac mé hinh nén tang s6 rat da dang, khac nhau gitta cac linh vuc. Chéng han,
phﬁn phan tich trén da chi rd sy khac biét can ban vé murc d6 kiém soét ciia nén tang truc
tiép dbi v6i bén cung cap dich vu trong hai linh vuc cung cap dich van tai 6 to (Uber) va
cung cap dich vu luu trd ngan han (Airbnb). Vi vay, khung phép 1y diéu tiét nén tang sd
can phai dép tng yéu cau kép 1a vira phai linh hoat, nhung ciing dam bao tinh kha doan,
xac dinh.

(ii) Vé co ché phaply

Thir nhét, vé trach nhiém dan sy ngoai hop dong cua nha diéu hanh nén tang sb,
can cai cach theo hudng 4p dat nghia vy can trong 1én nha diéu hanh nén tang sé ddi véi
ngudi str dung. Vé nguyén tic, xuat phat tir quan hé ba bén chat ché giita nén tang sb,
nguoi cung cap va ngudi st dung, c6 1& can thiét 1ap, ap dat nghia vu tich cuc 1én nén
tang sd dé bao vé quyén va loi ich chinh ddng ciia nguoi sit dung nén tang. Chang han,
can quy dinh nghia vu hop tac ctia nha diéu hanh nén tang sd dé xac minh, g& bo khong
nhitng thong tin mua ban hang hoa, cung tng dich vu thudc danh muc hang hoéa, dich vu
cam kinh doanh, ma ca nhiing thong tin gy nham lan cho ngudi sir dung nén tang, hay
tham chi, con c6 thé budc ho phai thuc hién nhitng nghia vu tich cyc hon nita nhu tién
hanh cac bién phap hop 1y va can thiét dé cai chinh nhitg ndi dung thong tin sai léch dé
bao vé ngudi sir dung nén tang.

Tht hai, vé trach nhiém dan su tir hanh vi vi pham hop d@)ng chinh cua bén cung
g hang hod, c6 thé tiép can theo huéng ap dit trach nhiém lién d6i cua nha diéu hanh
nén tang sb trong trudng hop ho da khong nd lyc dé cung cip thong tin cho ngudi tiéu
ding vé vai tro trung gian ciia minh dan dén viéc nguoi tidu dung nham 14n chinh ho 13
bén cung cap hang hoa dich vu. Triét Iy cua viéc ap dat trach nhiém trong truong hop nay
1a mot mat khuyén khich tinh minh bach ctia nén tang sd, thiic day ho cung cip thong tin
cho ngudi tiéu dung vé vai trd trung gian ctia minh, tir d6 khic phuc tinh trang bat can
xtng vé thong tin, gitp nguoi tiéu dung cd lua chon phu hop khi biét chinh xac ddi tac
cung cap hang ho4 cho minh. Mt khac, cach tiép can dya trén nguyén tic cung cip thong
tin nay- 1a nhitng sy can thiép t6i thiéu vao quan hé hop dong giita cac bén- phu hop véi
xu thé phat trién cua luat hop déng Vi¢t Nam hién dai hudng to1 sy can b?mg gilia sy tu

do va thién chi trong quan hé hgp dong.
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Thir ba, chung t6i cho rang, Viét Nam nén can nhac k¥ ludng néu muén tiép nhan
giai phap ap dat trach nhiém dan sy 1én nha diéu hanh s6 ngay khi c6 co s chimg minh
thue té sy “kiém soat chi phdi” ctia ho d6i véi nguoi cung cap dich vu.

Vé uvu diém, cach tiép can cua Vién luat chau Au sé& cho phép bao vé tdt hon
quyén loi ngudi tiéu dung bang cach ap dit trach nhiém lién doi 1én nha diéu hanh nén
tang sd. Hon thé nira, véi k¥ thuat 1ap phap cua Luat mau s& cho phép thiét 1ap quy dinh
chung c6 tinh linh hoat va do d6 trao quyén cho Toa an trong viéc danh gia cu thé “su
kiém soat chi phdi” ctia nha diéu hanh nén tang s6 ddi véi ngudi cung cap dich vu trong
timg truong hop cu thé. Chang han, nhu d3 phan tich, 4p dung quy dinh nay, Toa an s&
danh gid dugc mo hinh kinh doanh dich vu van tai cua Uber co nhiéu kha nang s€ bi danh
gi4 1a mang tinh “kiém soat chi phdi” d6i véi nha cung cap dich vu vén tai hon 1a mo
hinh kinh doanh dich vy luu tri cia Airbnb. Do d6, du nhép giai phap nay vé ban chat la
chung ta s& “trao quyén” linh hoat cho Tu phap dé bao vé nguoi tiéu dung.

Tuy nhién, can luu ¥ vé Iy thuyét cach tiép can nay s& xung dot dbi voi nguyén tic
tu do hop ddng — nguyén tic co ban cia luat hop dong vén dya trén nén tang sy théng
nhit y chi cta cac bén. Piac biét, trong thuc tién trong cac hop dong véi ngudi sir dung
nén tang, nha diéu hanh nén tang s thong thuong déu da thé hién y chi cong khai, minh
bach 12 minh chi 1a thiét ché trung gian va khong chiu trach nhiém vé viéc vi pham hop
ddng chinh giita cac bén. Bén canh do, trong bdi canh nén kinh té s Viét Nam van dang
o trong giai doan so khoi, viéc ap dat trach nhiém nang né 1én nén tang s6 ¢6 thé tao ra
hiéu tmg nguoc, can trd viéc phat trién mo hinh kinh t& nén tang trong twong lai. Vi vay,
c6 1& trong giai doan hién nay can hét strc than trong khi thiét 1ap quy dinh chung ap dat
trach nhiém lién d6i 1én cac nén tang sd chi boi vi ho da kiém soat chi phdi bén cung cip
hang hoa dich vu, nhat 13 khi da du nhap quy dinh vé nghia vu minh bach ho4 vai tro ciia
nén tang sb.

Mit khéc, trong twong lai, c6 18 chung ta cling khong nén chi sir dung cac co ché
truyén théng ctia luat hop dong dé diéu tiét vai tro ctia nén tang sd. Tl bai hoc cia viée
xay dung md hinh trach nhiém san pham trong Luat Bao vé Nguoi tiéu dung nim 2010

dé d6i pho voi thiét hai do san pham khuyét tit gay ra,2® mot hudéng di kha di 1a ching ta

26 y@: su hinh th:c‘mh va phat trién va v ngI}Ia cua ché dinh trach nhiém san phém trong phap luat Viét Nam, xem Lé
Hong Hanh, Ch¢ dinh trach nhiém san pham trong phap luat Viét Nam, Nxb CTQG, 2013.
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cling can nghién ctru dé€ co6 thé tiing budc mo rong co ché trach nhiém san pham dé dap

g thach thirc méi ma cau tric phap 1y ciia mo hinh kinh té nén tang dat ra./.
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Nghia vu va trach nhiém phap ly cta cac nén tang tai Chau Au

Malthe Munkge, 5 thang 11 nam 2021
Tuyén bd gigi han trach nhiém: bai trinh béyﬂnéndy‘o‘c t6i dua ra véi tw cach
cénhén.Nhungquan(ﬁéanongéikhépgnbattiétphananhquan(ﬁén1cua
on vichu quan

MOt vai vi du

Thuéat toan Facebook — Nhi¥ng ndi dung nao sé& dworc hién thi

Nhirng ndi dung ban muén thay ? Nhitng ndi dung lam ban thay muén truy cap lau hon ? (nhigu quang cdo hon) ? Thém
nhiéu néi dung gay tranh cii dé kich thich cdm xuc ?

Tac dong dén cac cudc tranh luan cta céng ching? “Tin gia ?

Nhitng quang cao khién ban mua sém nhiéu hon ? S& dung chién luvgc micromarketing ? Biét tt ca vé ban! Liéu viéc nay cé
thé tré nén kho chap nhan vé mat dao dirc khong ? (vd quang cdo thudc I néu thuat toan cho ring ban dang cing thang,
cho phép cac t6 chirc tén gido ti€p can nhitng ngudi vira mat ngudi than hodc vira chia tay ?)

Apple Store

Quyét dinh dirng hoat déng nhirng (rng dung vi pham diéu kién clia Apple Store (vi du Fornite bj cAm vi khéng sir dung
phuong thirc thanh todn cta Apple Store)

Alibaba, Amazon

Diéu gi s& sdy ra néu mdt bén thi ba ban hang trén nén tang truc tuyén, va nhitng sdn pham dé bat hop phap hay khéng
an toan ? Lidu cac nén tang truc tuyét do cé nghia vu ddm bao chat lvgng cla nhitng sdn phdm duoc ban & trén d6 ? Néu
ho khong co trach nhiém nay thi sao ?

Booking.com

Khién cho nhitng khéch san chiu chi thém tién dé hién thi hon trén hé théng tim kiém, va dua ra nhitng ndi dung nhu “chi
con mot phong tréng” nham tao &p lyc 1én khach hang

Uber

Uber c6 can dam bao la cac tai x& clia minh c6 bang 1ai hop 18, théng tin rd rang, cé bao hiém va duwoc tap hudn nhu nhitng
tai x€ taxi thuc thy khéng ? (khéng ré cac quy dinh ve viéc mua bao hiem 6 t6 thong thwong co dwoc ap dung néu
mot ca nhan st dung xe 6 t6 cho muc dich kinh doanh) etc.
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Xay dung hé thong cac quy pham diéu chinh
cac nén tang kinh doanh & chau Au

e Chithjvé Thuong mai dién tdr (2000)

e Quy dinh vé ”P2B” (2018), diéu chinh mdi lién hé gilra cdc doanh nghiép va cac nén tang kinh doanh

e [ca Chi thj vé quyén tac gid/ Chi thj vé AVSMD and DSM]

e (xt ly nhirng ndi dung bat hop phdp trén mang nam 2017 — chi la mot Thong bao, khdng phai luat)

e Quy dinh vé x{r ly cac théng tin khing b8 trén mang nam 2018 Digital Markets Act (DMA) (being
negotiated)

e Dao luat vé cac dich vu ki thuat sé (DSA) (dang dam phan)

e Quy dinh vé st dung tri tué nhan tao (dang dam phan)

(P2B tap trung bao mdi lién hé gilta cdc doanh nghiép va cac nén tang kinh doanh. Trong d6, DSA diéu chinh méi lién hé giita cd nhan
va cac nén tang kinh doanh

Luu y 13 khé xéc dinh liéu d6i twong tham gia vao nén kinh té& chia sé 1a cac doanh nghiép hodc c nhan, vi du nhv luat nao ap dung véi
ho

-~

Su phat trién clia khung phap luat chau Au vé
trach nhiém cua cac nén tang kinh doanh

e Chi thj vé Thuong mai dién t&r tir ndm 2000: mién trach nhiém vé&i bén truyén dan thdng tin

e Quy dinh P2B: Yéu cdu minh bach trong viéc xé€p hang va x{ Iy khiéu nai

e XU ly nhitng ndi dung bat hgp phap: Khuyén khich cac nén tang kinh doanh chl déng hon

e Nhitng ndi dung lién quan dén khing b6: Dat ra gidi han mot tiéng cho nhirng nén tang kinh
doanh Ién.

e DSA: van gitt quy dinh vé mién trach nhiém véi bén truyén dan thong tin nhung cho phép
mét cach rd rang “cac cudc didu tra ty khdi xwéng tu nguyén”va van dugc mién trach

e DMA: cAm mét s6 hanh vi tlir cdc nén tang gac céng, bao gdbm gdp théng tin cd nhan cla
nguoi dung véi cac ngudn tin khac, va ngin cdn cdc nha cung (rng thir ba quang ba san
pham/dich vy théng qua nhitng nén tang kinh doanh khac, véi mirc gia va diéu kién khac.

e Quy dinh vé quan ly Al: CAm nhirng ki thudt m& dm va chadm diém xa hoi, phai dwoc biét néu
ti&p xdc vé&i Al, yéu cau nhitng Al nguy hiém phai cé ngudi quan ly
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Mot vai cu hdi va van dé chi yéu ?

Lam thé& nao dé 4p dung cac diéu khoan ‘safe habour’ ?

M&i nén tang nén ¢ quy tac riéng hay chi can 1 quy tic chung ?

Mbi hoat ddng co6 gidi han trach nhiém khac nhau ?

Liéu nhitng yéu cau chi nén ép dung cho nhitng ndi dung bat hgp phép hodc ddc hai khdng ? Phan biét nhu thé nao ?

Dic biét 13 khi thoi gian bi gidi han, vi du phai ra quyét dinh ma khong cé thoi gian can nhéc can than vé phap ly ?

RUi ro khi xt ly qué ndng tay (liéu nén tang kinh doanh phai chiju trach nhiém phap ly néu ho khéng g& bo ndi dung, nhung s& kho kién
néu ho khéng dua ra bdo dam la s& lam nhu vay)

Theo luat clia nwéc ndo ? Rui ro 13 d6 sé 1a ‘mau s6 chung thap nhat’ ?

X ly tranh chap ra sao ? (Vi du nhw van dé g& ndi dung hay ko)

Bat budc cac nén tang phai sir dung cac thuat toan loc ty dong dé phat hién nhitng ndi dung cé van dé ? (gay ra rao can chi phi vdi
nhitng nén tang mai) ?

Céc quy tdc cé nén ap dung cho tat cd moi ngudi hodc nén tang trén mot ngudng nhat dinh khong?

Nghia vu vs trdch nhiém ?

Nghiia vu chi y&u <-> Nghta vu thi cap? (nhitng ngudi pham tdi hinh sy s& cé nghia vu chd yéu, nhung can cé ché do phap ly it khat
khe hon véi nhitng nén tang kinh doanh khi ho khéng thyc hién ding trach nhiém cta minh)

Pua ra nhitng yéu cau cu thé, vi du nhitng quy dinh vé nhitng hanh déng chéng lai ndi dung bat hgp phap ma nhitng nén tang kinh
doanh phai dat ra (khong phai la gidi han trach nhiém chung chung)

Céch khuyén khich cac nén tang kinh doanh chi dong truy tim nhitng noi dung bat hop phap ma khong can thay déi quy dinh vé trach
nhiém ?

Ty diéu chinh d&n mdrc nao va can luat diéu chinh d&n murc nao ?

Chi thi vé TMDT

Article 12

*  DPugc goi la mién trach— Khdng can thiép thi khong phai chju trach nhiém f
An 1&: Vai tro chll dong <-> vai tro bj dong (eg. Vu L'Oreal)

e Khi nhan biét dwoc => Phdi g& xuéng. Yéu céu phdn trng.

‘Mere conduit®

1. Where an information societv service is provided that ~ A ~ N N
.

consists of the transmission in a communication network of Tao dong |LI’C de khong lam 8l

information provided by a recipient of the service, or the

provision of access to a communication network, Member '

States shall ensure that the service provider is not liable for the *  "Dich vu thong tin x3 héi" - khong rd liéu Airbnb, Uber, Facebook, Twitter....
information transmitted, on condition that the provider ‘ V. roi vao trudng hop nay (Trong trudong hop véi Uber ndm 2017, 27 CJEU
d3 quyét dinh rdng Uber khong duoc phan loai 13 'dich vu thong tin xa hoi”

va phai tuan theo cac quy tic trach nhiém phap Iy trong Chi thi thwong mai
dién tir. Thay vao d6, Uber dugc xem la 'dich vu trong linh vire van tai’. Cac
an |é clia ECJ cho thdy mrc d6 kiém soat clia nén tang |a moét tiéu chi quan

Article 15 trong

(a) does not initiate the transmission:

(b) does not select the receiver of the transmission; and

aloct ar madife tha infarmation containes

No general obligation to monitor

1. Member States shall not impose a general obligation on
providers, when providing the services covered by Articles 12, )
13 and 14, to monitor the information which they transmit or «  Cac chinh phl khéng nén dua ra quy dinh kiém soat

store, nor a general obligation actively to seek facts or
circumstances indicating illegal activity

2. Member States may establish obligations for information
society service providers promptly to inform the competent
public authorities of alleged illegal activities undertaken or
information provided by recipients of their service or obli-
gations 10 communicate to the competent authorities, at their
request, information enabling the identification of recipients
of their service with whom they have storage agreements
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Quy dinh diéu chinh méi lién hé gitta cac nén tang kinh doanh va doanh
nghiép

Thuc day sv cong bang va minh bagh cho khach hang st dung nhitng dich
vu trung gian thuong mai truc tuyén

Anticle 1
Subject matter and scope . o N . R
o . ) o o e Yéu cau chung dé cong bang, minh bach va
1.  The purpose of this Regulation is to contribute to the proper functioning of the internal market by laying down A . - -
3 thiét I3p cac kha nang khac phuc

rules to ensure that business users of online intermediation services and corporate website users in relation to online
search engines are granted appropriate transparency, faimness and effective redress possibilities

Article 4

and

1. Where a provider of online intermediation services decides to restrict or suspend the provision of its online
intermediation services 1o a given business user in relation to individual goods or services offered by that business
user, it shall provide the business user concerned, Qggr 1 or at the time of the restriction or suspension taking effect
with a statement of reasons for that ision on a durable medium

2 + Tuyén bé vé& ly do ngirng hoat déng /
intermediation services to a given business user, it shall provide the business user concerned, at Il'w['ﬂlﬂ' 10 the tam ngl:}’ng V.V,

termination taking effect, with a statement of reasons for that decision on a durable medium.
* kha nang nop don khiéu nai

2. Where a provider of online intermediation services decides to terminate the provision of the whole of its online

 provider of online intermediation services shall give the
s in the framework of the in

on O termination, the

3. In the case of restriction, suspen
business user the opportunity 1o ck
process referred (RIS T TS TIoTIOn, SUSpeneOn OF Terination 1 1evo
intermediation services, it shall reinstate the business user without undue delay, includin
with any access to persanal or other data, or both, that resulted from its use of the relevant online intermediation services

providing the business us

prior (o the restriction, suspension or termination having taken effect

11/5/2021

Quy dinh diéu chinh mbi lién hé gitta cic nén tang kinh doanh va

doanh nghiép )
Thuc day su cong bang va minh bach cho khach hang s dung nhitng

dich vu trung gian thuwong mai truc tuyén

Anticle 5
Ranking
1. Providers of online intermediation services shall set out in their terms and conditions the main parameters deter- e Phai quy dinh veé cich xé’p hang
mining ranking and the reasons for the mhm_F,—T!—ergomn\—e o those main parameters 5 Opposed 10 GINEE parsmeters. . e ~ i ,
e Lamrd liéu c6 thé bo tién dé dat thi hang
2. Providers of online search engines shall sct out the main parameters, which individually or collectively are most cao hon

significant in determining ranking and the relative importance of these main parameters, by providing an casily and
publicly available description, drafted in plain and intelligible language, on the online search engines of those providers
They shall keep that description up to date

3. Where the main parameters include the possibility to influence ranking against any direct or indirect remuneration
paid by business users or corporate website users to the respective provider, that provider shall also set ou ™ description
of those possibilities and of the effects of such remuneration on ranking in accordance with the requirements set out in

paragraphs 1 and 2

4, Where a provider of an online search engine has altered the ranking order in a specific case or delisted a particular
website following a third party notification, the provider shall offer the possibility for the corporate website user 10
inspect the contents of the notification,

Article 7

Differentiated treatment

1 Providers of online intermediation services shall include in_their terms and copditions o description of sov
di -

in relation to goods or services olfered to consumers through N N ., A
* Lam rd nhirng d6i x{r khac biét

hand, cither that provider itself or any business users which that
r hand, other business users. That description shall refer 1o the main economic,

provider controls and, on the ot
commercial or legal considerations for such differentiated treatment




Quy dinh diéu chinh méi lién hé gitta cac

Anticle 8

Specific contractual terms

In order to ensure that contractual relations between providers of online intermediation services and business users are

conducted in good faith and based on fair dealing, providers of online intermediation services shall

{a) not impose retroactive changes to terms and conditions, except when they are required to respect a legal or regulatory

obligation O when the retroactive changes are beneficial for the business users;

terminate the contractual relationship with the provider of online intermediation services; and

the provider of online intermediation services and the business user.

Arice 11
Internal complaint-handling system

1. Providers of online intermediation services shall provide for an internal system for handling the complaints of
business users

That internal complaint-handling system shall fice of charge for business users and shall ensure
handling within a_reasonable time frame, TSTall be Based Gn the principles o Fransparency and equal treatment applied
10 cquivalent sini RS aST reating S plaints in  manner which Is propartinnate to their impartance and complexiy
1t shall allow business users to lodge comphints directly with the provider concerned regarding any of the following

casily accessible and

@) alleged non-compliance by that provider with any obligations laid down in this Regulation which affects the business
user lodging the complaint (the complainant):

(b) technological issues which relate directly to the provision of online intermediation services, and which affect the
complainan:

(©) measures taken by, or behaviour of, that provider which relate directly to the provision of the online intermediation
services, and which affect the complainant.

2. As part of their interal complaint-handling system, providers of online intermediation services shall

@) duly consider_complaints lodged and the follow.up which they may need 10 give 1o the complint in order to
Sy e T T e

(b) process complaints swiily and effectively, taking into account the importance and complexity of the issue raised:

b) ensure that their terms and conditions include information on the conditions under which business users can

include in their terms and conditions a description of the technical and contractual access, or absence thereof, to the
information provided or generated by the business user, which they maintain after the expiry of the contract between

X

én tang kinh doanh va doanh nghiép

* Ngin chan cac diéu khoan hoi t&

*  Yéu cau bat budc hé théng xtr ly khiéu nai

+ Hé thdng nay phai mién phi, d& st dung va
hoat dong trong mét khung thoi gian hop
ly

Trao déi thong tin trén mang chira ndi dung bat hap phap

Those online platforms which mediate access to content for most internet users carry a sig ant
societal responsibility in terms of pmtecting users and society at Iarge and p(eventing criminals and
other persons involved in infringing activities online from exploiting their services. The open digital
spaces they provide must not become breeding grounds for, for instance, terror, illegal hate speech,
child abuse or trafficking of human beings, or spaces that escape the rule of law. Clearly, the
spreading of illegal content online can undermine citizens' trust and confidence in the digital
environment, but it could also threaten the further economic development of platform ecosystems
and the Digital Single Market. Online platforms should decisively step up their actions to address this
problem, as part of the respurm

The Commission is of the view that proactive measures taken by those online platforms which fall
under Article 14 of the E-commerce Directive to detect and remove illegal content which they host —|
including the use of automatic tools and tools meant to ensure that previously removed content is|

not re-uploaded — do not in and of themselves lead to a loss of the liability exemption.

In particular, the taking of such measures need not imply that the online platform concerned plays an
active role which would no longer allow it to benefit from that exemption. Whenever the taking of]
such measures lead to the online platform obtaining actual knowledge or awareness of illegall
activities or illegal ir it needs to act to remove or to disable access to the
llegal information in question to satisfy the condition for the continued availability of that
exemption.

Online platforms should do their utmost to proactively detect, identify and remove illegal content|
online. The Commission strongly encourages online platforms to use voluntary, proactive measures|

The Commission strongly encourages the further use and of toj
prevent the re-appearance of illegal content online.

Where automatic tools are used to prevent re-appearance of illegal content a reversibility safeguard
should be available for erroneous decisions, and the use and performance of this technology should|
be made transparent in the platforms' terms of service.

Access to databases that are used to automatically match and identify reappearing illegal content|
should be available to all online platforms, subject to compliance of any processing operation with|
applicable legislation on the protection of personal data and competition. Privacy policies of]

C ies should include transparent information on processing of personal data in case of such

Luu y diém khac biét véi Chi thi vé TMDT 2000: quan diém hién
tai 13 nén tang kinh doanh cé trach nhiém va phai hanh déng mét
cach quyét liét (c6 thé toa an s& khdng dong tinh)

Luwu y ring day khéng phai I3 luat ma 1a mét Thong bao

Khuyén khich viéc sir dung cong nghé ti dong va khong

cho rang viéc nay s& lam mét di quyén dwoc mién
trach nhiém

10
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Céac quy dinh phong chdng viéc phat tan thong tin

Hosting service providers shall take appropriate, reasonable and proportionate
actions in accordance with this Regulafion, agamst the dissemination of terrorist
content and to protect users from terrorist content. In doing so, they shall act in a
diligent, proportionate and non-discriminatory manner, and with due regard to the
fundamental rights of the users and take into account the fundamental importance of
the freedom of expression and information in an open and democratic society.
Hosting service providers shall include in their terms and conditions. and apply.
provisions to prevent the dissemination of terrorist content.

Removal orders

The competent authority shall have the power to issue a decision requiring the
hosting service provider to remove terrorist content or disable access to it.

Hosting service providers shall remove terrorist content or disable access to it within
—

one hour from receipt of the removal order.
ELOLS

Removal orders shall contain the following elements in accordance with the template
set out in Annex I:

(a) identification of the competent authority issuing the removal order and
authentication of the removal order by the competent authority;

(b) a statement of reasons explaining why the content is considered terrorist
content, at least, by reference to the categories of terrorist content listed in
Article 2(5);

(c) a Uniform Resource Locator (URL) and. where necessary, additional
information enabling the identification of the content referred;

(d) areference to this Regulation as the legal basis for the removal order;

*  Phai c6 trach nhiém ap dung nhitng bién phap can thiét
dé ngén nglra viéc phat tan cac théng tin khing b trén
mang

Phai g& céc théng tin nay trong vong 1 gi&

11

Pao luat vé dich vu
Ky thuat s6
e Cémot s quy dinh méi

*  Nhirng nghia vy khac nhau cho mdi nén tang
kinh doanh, dya vao dé 16n cla nén tang dé

New obligations

Intermediary Hosting Online Very large

services services platforms platforms
(cumuiative  (cumulative  (cumulative

(cumuiative  obligations)  obiigations)  obligations)

obligations)
Transparency reporting . . . .
Requirsments on terms of service due

account of fundamental rights

Cooperation with national authorities

following orders

Points of contact and, where necessary, legal

representative

Notice and action and obligation to provide

information to users

Complaint and redress mechanism and out of

court dispute setflement

Trusted flaggers . .
Measures against abusive nofices and

counter-notices

Vetting credentials of third party suppliers

"KYBC™)

User-facing transparency of online

advertising

Reporting criminal offences . .
Risk management obligations and

compliance officer

External risk auditing and public

accountability

Transparency of recommender systems and

user choice for access o information

Data sharing with authorities and researchers .
Codes of conduct .
Crisis response cooperation .

12
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Pao luat vé dich vu
K thuat sb L

Duy tri quy dinh vé mién trach niém
cho bén truyén dan théng tin

Tuy nhién, can cho phép thyc hién mét s6 hoat ddng diéu
ma khéng lam mat di quyén dwgc mién trach nhiém

Va duy tri quy dinh ring cac nén tang kinh doanh khong cé
nghia vy gidm sat nguoi dung

liable for the information transmitted, on condition that the provider:
e

Article 3
‘Mere conduit’
Where an information society service is provided that consists of the transmission in
a i network of infc provided by a recipient of the service, or
the provision ol aceess W a communication network, ¢ provide 1 not be

(a) does not initiate the transmission;
(b) does not select the receiver of the transmission; and

(¢) does not select or modify the i i ined in the

Article 6
Voluntary own-initiative investigations and legal compliance

Providers of intermediary services shall cemed incligible for the exemptions from

tra liability rgfencq fo in Articles 3, 4 :md 5‘solcly bccnusp they carry out voluntary own-
iniliative investigations or other activitics aimed at detecting, identifying and removing, or
disabling of access to, illegal content, or take the necessary measures to comply with the
requirements of Union law, including those set out in this Regulation.

Article 21
Notification of suspicions of criminal offences
L Where an online platform becomes aware of any information giving rise to a
suspicion that a serious criminal offence involving a threat to the life or safety of
“persons Nas taken prace, 15 takmg prace or is likely to take place, it shall promptly
inform the law enforcement or judicial authorities of the Member State or Member
States concerned of its suspicion and provide all relevant information available.

Where the online platform cannot identify with reasonable certainty the Member
State concerned, it shall inform the law enforcement authorities of the Member State
in which it is established or has its legal rep or inform Europol.

) aoes not se1ect or moairy e n e

13

Pao luat vé dich vu

Article 24
Online advertising transparency

k{ thuat s

Online platforms that display advertising on their online interfaces shall ensure that the
recipients of the service can identify, for each specific advertisement displayed to each
individual recipient, in a clear and unambiguous manner and in real time:

Céc quang cdo truc tuyén can phai néu rd
rang day 13 quang cdo, va duoc phat hanh @)

(b)

that the information displayed is an advertisement;

the natural or legal person on whose behalf the advertisement is displayed:

bai ai

Can c6 mot bén kiém toan doc lap dé
xac nhan ho tudn thd vdi céc quy dinh
nay

Mtrc phat rat ndng

Article 28
Independent audit

Very large online platforms shall be subject, at their own expense and at least once a
year, to audits to assess compliance with the following:

(a) the obligations set out in Chapter I1I;

Article 59
Fines

1 In the decision pursuant to Article 58, the Commission may impose on the very large

online platform concerned fines not exceeding 6% of its total turnover in the
preceding financial year where it finds that that platform, intentionally or
negligently:

(a) infringes the relevant provisions of this Regulation;
(b) fails to comply with a decision ordering interim measures under Article 55; or

(c) fails to comply with a voluntary measure made binding by a decision pursuant
to Articles 56.

14
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Pao luat vé dich vu
ky thuat so
B4o cdo hang ndm vé cach ho kiém
duyét ndi dung

Céc nén tang kinh doanh phai ndm duworc

danh tinh that cta cac thwong nhan sir
dung nén tang nay.

Phai théng bdo cho ngudi dung vé ly do
g& bd

Transp:

Article 13

bli

"y reporting for providers of intermediary services

Providers of intermediary services shall publish, at least once a year, clear, casily
comprehensible and detailed reports on any content moderation they engaged in
during the relevant period. Those reports shall include, in particular, information on

I

the following, as applicable:

Article 22
Traceability of rraders
Where an online platform allows consumers to conclude distance contracts with
traders, it shall ensure that traders can only use its s promole messages on
or to offer products vices to consumers locat ion if, prior to the use
of its services, the online il atform has obtained the follow ing information:

(a) the name, address, telephone number and electronic mail address of the trader;

(b) o copy of the identification document of the trader or any other electronic
identification as defined by Anticle 3 of Regulation (EU) No 9102014 of the
European Parliament and of the Council*®;

() the bank account details of the wrader, where the trader is a natural person;

(d) the name, address, tlephone number and electronic mail address of the
economic operator, within the meaning of Adicle 3(13) and Asticle 4 of
Regulation (EU) 2019/1020 of the European Parliament and the Couneil®' or
any relevant act of Union law;

(e

where the trader is registered in @ trode register or similar public register, the
trade register in which the trader is registered and its registration number or
equivalent means of identification in that register;

() aself by the trader to only offer products or services
that comply with the applicable rules of Union law,

Article 15
Statement of reasons
Where a provider of hosting services decides to remove or disable access to specific
items of information provided by the recipients of the service, irrespective of the
means used for detecting, identifying or removing or disabling access to that
information and of the reason for its decision, it shall inform the recipient, at the
Jatest at the time of the removal or disabling of access. O the qecrsion and provide a

clear ang spml\c Statement of reasons for that decision,

The statement of reasons referred to in paragraph | shall at least contain the
following information:

(a) whether the decision entails cither the removal of, or the disabling of access to,

15

Pao luét vé thi truong s6

Khai niém

Tac ddng dang k& dén thj truong
La mot "clra ngd quan trong”

C6 "vi tri vitng chéac”

(aekeepers

Aricle3
Desgnationofstegpers

L. Aproviderofcoe pltfommservieeshall bedesignate s atekeeper i

(o) i  signifiant impact n hentemal market,

(b) it operaes  core platfonm sevie which seves as an imporan gaway for

business uses {0 each end users and

(¢) 1t emoys an enfrenhed and durable posidion in it opeatons or it s

freseable tha it will mjoy sch  positonnthe near e,

16
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Pao luét vé thi truong so

14
o

Ngdn ngtra nhi¥ng hanh vi cé thé tao ra lock-in va cho phép
cdc nén tdng dién ti...
Két hop théng tin ca nhan véi nhitng ngudn tin khac,
trir khi dugc cho phép rd rang
Ngan can ngudi dung 1a doanh nghiép gidi thiéu dich vu
thong qua nhitng phuong thic khac, véi mire gia va

nhitng diéu kién khac

Ngan can ngudi dung la doanh nghiép twong tac truc
ti€p v&i ngudi dung (vi du giao dich khéng trén nén

tang)

Practices of gatekeepers that limit contestability or are unfair

Article 5
Obligations for gatekeepers

In respect of cach of its core platform services identified pursuant to Article 3(7), a gatckeeper

shall:

(a)

(by

(c)

(@

refrain from combining personal data sourced from these core platform services with
personal data from any other services offered by the gatekeeper or with personal data
from third-party services, and from signing in end users to other services of the
gatekeeper in order to combine personal data_unless the end user has been presented
with the specific choice and provided consent in the sense of Regulation (EU)
2016/679.

allow business users to offer the same products or services to end users through third
party online intermediation services at Enccs or conditions that are different from
those offered through the online intermediation services of the gatekeeper:

allow business users to promote offers to end users acquired via the core platform
service, and to conclude contracts with these end users regardl gther for i

users (0 access and use, through the core platiorm services of the gatekeeper, content,
subscriptions, features or other items by using the software application of a b
user, where these items have been acquired by the end users from the relevant
business user without using the core platform services of the gatekeeper;

refrain from preventing or restricting business users from raising issues with any
relevant public authority relating to any practice of gatckeepers;

refrain from requiring business users to use, offer or interoperate with an
identification service of the gatckeeper in the context of services offered by the
‘business users using the core platform services of that gatekeeper;

refrain from requiring business users or end users to subscribe to or register with any
other core platform services identified pursuant to Article 3 or which meets the
thresholds in Article 3(2)(b) as a condition to access, sign up or register to any of
their core platform services identified pursuant to that Article;

provide advertiscrs and publishers to which it supplies advertising services, upon
their request, with information concerning the price paid by the advertiser and
publisher, as well as the amount or remuneration paid to the publisher, for the
publishing of a given ad and for each of the relevant advertising services provided by
the gatckeeper.

17

Obligations for gatekcepers siusceplible of being further specified

In respect of cach of its core platform services identified pursuant to Article 3(7), o
gatekeeper shall:

(ay

b

e}y

(C}]

®

(hy

(0]

refiain from using, in competition with business users, any data not publicly
available, which is gencrated through activitics by those busincss users.
including by the end users of these busincss uscrs, of its core platform services
or provided by those business users of its core platform services or by the end
users of these business users;

allow end users to un-install any pre-installed software applications on its core
platform service without prejudice o the possibility for a gatckeeper to restrict
such un-installation in relation to saftware applications that arc essential for the
functioning of the operating system or of the device and which cannot
offered on a standalone basis by third-partics:

nstallation and effective use of third party software applications or
application stores using. or interoperating with, operating systems of
that gatekeeper and allow thesc software applications o software application
stores 1o be accessed by means other than the core platform services of that
gatckeeper. The gatckeeper shall not be prevented from taking proportionate
measures to ensure that third party software applications or software
application stores da not endanger the integrity of the hardware or operating
system provided by the gatekeeper:

refrain from treating more favourably in ranking services and products offered

I AT P T o] o o o T
st i peolichs o5 b ety e napty B il
discriminatory conditions 1o such ranking:

refiain from technically restricting the ability of end uscrs to switch between
SUBSCTIDE (0 QUICIENL SOTWAE ApPTICHIONS And SeTviees 10
using the operating system of the gatekeeper. including as regards the choice of
Intemet access provider for end users;

e accessed

allow business users and providers of ancillary services access to and
interoperability with the same operating system, hardware or software features

that are available or used in the provision by the gatekecper of any ancillary
servie

¢ advertisers and publishers, upon their request and free of charge, with
1o_the_performance_megsuring ool of {he & and
ubTishers (0 carry out their own

¥ G
independent verification of the ad inventory:

" cliy bility of data pencrated through the activity of a business
m”%!—m or end uscr and shall. i particular, provide tools for end users fo facilitate
the exercise of data portability, in line with Regulation EU 2016/679, including
by the provision of continuous and real-time access :

provide business users, or third parties authorised by a business user, free of
charge, with effective, high-quality. continuous and real-time access and use of

esiusaaied o et gy, that i provided for or generisd fn the
context of the use of the reicvant core platform services by those business users

and the end users engaging with the products or scrviees provided by those
business users; for personal data, provide access and use only where directly
connected with the use effectuated by the end user in respeet of the products or
services offered by the relevant business user through the relevant core
platform service, and when the end uscr opts in to such sharing with a consent
in the sense of the Regulation (EU) 2016/679: :

(5) provide to any third party providers of online search engines. upon their
roquest, with access on fair, mmumblrﬁn hon-qiscammatory terms. (o
king. query. click and view data in relation to free and paid search generated

e g

I En OTTIT SeITCl cngines Of e gatckeeper, subject fo
ymisation for the query, click and view data that constitutes personal data;

and non-discriminaiory_penc 5, of access for business

T are SpP e hom SIore (ewignated pursuant to Article 3 of this

For the purposes of point (a) of paragraph 1 data that is not publicly available shall
include any aggregated and non-aggregated data generated by business users that can
be inferred from, or collected through, the commercial activities of business users or
their customers on the core platform service of the

Regulation.

...duy tri diéu kién binh déng va minh bach, bao
gom:

C4am danh cho nhirng nha kinh doanh thuéc
nén tang cta minh sy ddi x&r wu dai hon, vi
du: murc xép hang

Phai cho phép truy cap mién phi vao cac cong
cu va théng tin cta nén tang (bao gdm s&
views, thong tin tim kiém, xép hang)

Bat budc dit ra nhitng diéu khodn cong bang
va khéng phan biét d&i xir trong Clra hang
rng dung
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Quan ly tri tu¢ nhan
tao
*  C4m nhitng k§ thudt mo dam

e Camtinh diém x3 hoi
*  Cam lam dung nhi*rng nhém dé& t6n thuong (vi du tré em,

ngudi khuyét tat,..)

Phai théng bao cho ngudi dung néu ho tiép xic véi Al (vd chatbot)
*  Phaithéng bdo néu c6 sir dung tng dung “deep face”

Article 5

The following artificial intelligence practices shall be prohibited:

{a)

(b)

(€}

the placing on lhc nmrkct putting into service or use of an Al system that
deploys s c| cs beyond a person’s consciousness in order to
materially distort a person’s behaviour in a manner that causes or is likely to
cause that person or another person physical or psychological harm;

the placing on the market, putting into service or use of an Al system that
exploits any of the vulnerabilities of a specific aroup of persons due to their
age, physical or mental disability, in order to materially distort the behaviour of
a person pertaining to that group in a manner that causes or is likely to cause
that person or another person physical or psychological harm;

the placing on the market, putting into service or use of Al systems by public
authorities or on their behalf for the evaluation or classification of the
trustworthiness of natural persons over a certain period of time based on their
social behaviour or known or predicted personal or personality characteristics,
with the sgcial score leading to either or both of the following:

(1) detrimental or unfavourable treatment of certain natural persons or whole

TRANSPARENCY OBLIGATIONS FOR CERTAIN AI SYSTEMS

Article 52
Transparency obligations for certain Al systems

Providers shall ensure that Al systems intended to interact with natural persons are
designed and developed in such a way that natural persons are informed that thev arc
interacting with an Al system, unless this is obvious from the circumstances and the
context of use. This obligation shall not apply to Al systems authorised by law to
detect, prevent, investigate and prosecute criminal offences, unless those systems are
available for the public to report a criminal offence.

Users of an emotion recognition system or a biometric categorisation system shall
inform of the operation of the system the natural persons exposed thereto. This
obligation shall not apply to Al systems used for biometric categorisation, which are
permitted by law to detect, prevent and investigate criminal offences.

Users of an Al system that generates or manipulates image, audio or video content
that appreciably resembles existing persons, objects, places or other entities or events
and would falsely appear to a person to be authentic or truthful (‘deep fake®). shall
disclose that the content has been artificially generated or manipulated.

19

Quan ly tri tué nhan tao

Nhitng Al rdi ro cao can phai duoc thiét ké dé
duwgc con nguwoi giam sat

Cac Al rdi ro cao dugc sit dung nhu thanh phan an toan
trong san pham, hodc Phu luc IlI)

Nhan dang sinh trac hoc va phan loai thé nhan :
Quan ly va van hanh co s& ha tang quan trong

Gido duc va dao tao nghé :

Viéc lam, quan ly ngudi lao ddng va ti€p can viéc tu

kinh doanh: @
Tiép cén va thu hudng céc dich vy tw nhan thiét yéu
va cac dich vy va lgi ich cong cong )

Thuyc thi phdp ludt
Quan ly nhap cu, ti nan va quan ly bién gidi
Quan ly phap lut va quy ché dan chl

(=]

High-risk Al systems shall be designed and developed in such a way, including with
appropriate human-machine interface tools. that they can
natural persons during the period in which the Al system is in use.

Article 14
Human oversight

CLASSIFICATION OF AISYSTEMS AS HIGH-RISK

Article 6

Classification rules for high-risk Al systems

Lk Irrespective of whether an Al system is placed on the market or put into service
independently from the products referred to in points (a) and (b), that Al system shall
be considered high-risk where both of the following conditions are fulfilled:

the Al system is intended to be used as a safety component of a product, or is
itself a product, covered by the Union harmonisation legislation listed in Annex

the product whose safety component is the Al system, or the Al system itself as
a product, is required to undergo a third-party conformity assessment with a
view to the placing on the market or putting into service of that product
pursuant to the Union harmonisation legislation listed in Annex L.

In addition to the high-risk Al systems referred to in paragraph 1, Al systems

referred to in Annex I1I shall also be considered high-risk.

20

11/5/2021

10






o n

trong bdi cdnh nén kinh té

~ by \ e

Quyén s& hiru dir |

chia sé - ai “s& hiru” dir liéu ma nguwdi dung tao ra

trong nén kinh té chia sé?

Malthe Munkge, ngay 5 thang 11 nam 2021

Tuyén b gigi han trach nhiém: bai trinh béyﬂnén duoc t6i dua ra vai tu cach
ca nhan. Nhitrng quan diém trong bai khéng nhat thiét phan anh quan diém cua
on vichu quan

Céc loai dit 1iéu - y nghia cua quy dinh

Thong tin ca nhan, vi du

* Théng tin vé dia diém (noi ngudi dung két ndi vao mang)

e Théng tin vé thoi gian (khi ndo ngudi d6 lam gi)

e Thong tin twong tac (nguoi dé tuwong tac vdi ai)

e Thdiquen (nguoi x thuong lam gi)

e S thich (ngudi x thudng thich gi)

Thuong duoc quy dinh trong cac quy tic vé quyén riéng tu - nhung tap trung nhiéu hon vao viéc dam bao khong tiét 1§

théng tin hon 1a viéc khdng st dung nhitng thong tin nay

Metadata

e Téng hop tir cac ca nhan? (vi du: Nhitng ngudi di Uber trde day 1a ngudi tré, bay gior 1 tat cd moi ngudi ”, cé it khach
hang dang nhap hon trong khoang thoi gian tir 10-12 gi¢y sdng, cd & ching ta nén gidm gia trong khoang thai gian d6)

C6 vai trd bdo viéc ddm téng hop théng tin va ngén cén sw soi méi (néu ban dwoc MasterCard tuyén dung, ban khéng nén

biét duwoc Brad Pitt dang mua gi, v.v.! Nhung ban cé thé xem nhifng ngudi c6 mé buu dién tai Hollywood mua nhitng gi)

Tron thong tin

» R4t quan trong

* Facebook biét nhitng gi ban thich, Amazon: cling biét rd ban thich gi

* Cbthé két hop véi dit liéu ctia Uber, Airbnb => Ho biét tat ca vé ban

*  DAaula gidi han ? — D&n mirc n3o thi viéc kiém soat nhitng thdng tin d6 tré thanh thao ting ? Khi nao viéc sir dung théng
tin nén bj cdm ?
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Lam thé nao dé nhirng nén tdng online trd nén

manh nhu vay ?

Ly do ma chi ton tai nhirng nén tang Ié'n — “ngwdi thing ldy hét/ning dong nhat”:

e Hiéu (rng mang ludi (Gid tri s dung ddi véi ca nhan X tang |&n khi cé nhidu ngudi sir
dung)

e Hiéu ing gilr chan khach hang efects (tw cling cd)

e R30 can dai vdi sy dich chuyén (ban xay dung danh tiéng cia minh trén mét nén tang -
khach hang thich sir dung nhitng tai x& Uber, Airbnb, v.v. dwoc nhiéu danh gia tét)

e Loithé canh tranh: D6i sanh t6t hon, thoi gian tim kiém thap hon, dich vu phl hgp hon
V@i tirng khach hang, v.v. vi ho ¢é nhiéu dit liéu hon!

Tuy nhién, ciing can dé y:

e VA4n dé da nén tang

e Tuong ddi dé dang / khong ton kém dé thiét 1ap mot dich vu thong tin (nhung chi phi s&
tang |én khi cac yéu cau khit khe hon hon dwoc ap dung)

o Gia ca cd |8 cling phu hop véi nhirng gi khach hang san sang tral

e Phat trién doc lap

Tai sao diéu nay lai quan trong ?

Uber biét rat nhiéu vé théi quen di chuyén trong thanh phé!

Cong ty logistic biét cach dé di tir a d&n b nhanh nhat, moi ngudi sé di dau, va khi nao, v.v.

D{t liéu nay, mot khi duwoc téng hop s& cé gia tri kinh t&, nhwng ngudi 13i xe khéng duwoc loi gi

Vi du: Amazon

Ban nhan duoc ID ngudi ban, vi vAy ban khong biét khach hang cia minh 13 ai, ho tim thay san pham
cla ban nhu thé& ndo va néu cé danh gia, ban s& khéng biét khach hang nao da dwa ra danh gid dé (vi
vay ban cling thudng khong biét liéu né 13 cong bang hay khong cdng bang). Ngwoi mua cé thé tim ra
duoc trong khi ngudi ban khéng thé

M6t khach san hodc chi nha cudi cuing s& biét khach hang cta ho 1a ai (luat phap yéu cau kiém tra ho
chiéu), tén, tudi, v.v. Nhung ho khéng thé biét nhiéu hon mirc dé.

Tuy nhién, Airbnb va Booking.com c6 tat c thdng tin can thiét, vi du nhitng dia diém / khach san nao
khdc ma khach hang da duyét trudc khi chon, théng qua viéc thuc hién khado sat vai nhirng cau héi
nhu ban cé di cong tac khong, cé di cung gia dinh khong, v.v.

Va céc loai di liéu khéc, vi du nhu cé bao nhiéu ngudi d3 nhap vao mét dia diém nhuwng cudi cung lai
khong chon dia diém d6, tim kiém nao ¢ dan moi ngudi dén dia diém do, v.v.

Ngudi dang ky nhan dwoc nhitng |gi ich dic biét va déi lai cac cong ty nhan dwoc nhiéu dit liéu hon!
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DU liéu d3 khién Amazon manh nhu thé nao

E-Commerce » B2C E-=Commerce MUN 5
Online sources used by consumers worldwide to start searching for products as of March
2020

. * DOWNLOAD
Y _‘,pu: .JXLS :EI_PNG ,_;PPT
https.//www.
-3 .
statista.com/s
Sources P
= . tatistics/1034
— Show sources information
0% L] — Show publisher inforn 209/g[oba/-
= a Releas? date product—
April 2020
£ Regioi search-online-
Worldwide sources/
) Survey time period
February and March 2020
Number of respondents
Amazon arch  Retailer sites 5 Website of  Comparison ~Social media  Other 14,103 respondents
gines marketplaces  the brand e it
they want Cnarial nranartiac

S¢c manh cla biéu twong ”Mua” clia Amazon

amazon.c. Deliver to ome & Kichen « Hello, Sign in Returns =\ O /Shoppinl

© Denmark &= - Account & Lists - & Orders 7 Basket|

= All Grocery BestSellers Audible AmazonBasics NewReleases Prime~ Today'sDeals CustomerService Books Home & Kitchen FBSh'?" Shop men and women's fashi
==

HOME & KITCHEN SPECIAL OFFERS FURNITURE LARGE APPLIANCES SMALL APPLIANCES COOKING & DINING HOME TEXTILES LIGHTIN

Home & Kitchen » Cooking & Dining » Coffee, Tea & Espresso » Coffee Machines » Single Serve Machines

Philips Senseo Select Coffee Pod €79.90
Machine FREE delivery November 4 - 5
Visit the Philips Store

1,645 ratings Or fastest delivery Tuesday,

November 2. Order within 10 hrs
for “padmascine ke
13 mins.

Suggested price: €89:99
Our Price: €79.90
You Save: €10.09 (11%)
Prices for items sold by Amazon include VAT.
Depending on your delivery address, VAT may

vary at Checkout. For other items, please see At Ao
detai

Available at a lower prfce from other sellers that may not offer 8uy Now
free Prime delivery.

@ Secure transaction
New & Used (14) from €72.75 FREE Delivery.

@ Deliver to Denmark
In stock.

Quantity: 1

y Dispatched from and sold by
Style Name: Single

Amazon.
Set: with Senseo pads classic Support: Free Amazon product
support included
amazonprime
() Click here and get FREE

Bramism dalivar with

Set: with Senseo pads sample box ‘ single ‘

Colour Name: Schwarz

Rall aver imane tn 706m in
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Strc manh cuda div liéu — mét phan khéng thé thiéu déi
véi ngw®i dung doanh nghiép: vi du: Nén tang dat cho

https.//blog.agenda.video/how-travellers-
How did you make your last hotel booking? book-their-accommodation-today
_ (this is perhaps a relatively random and
obscure source but similar results
elsewhere)

Mot vai cau hoi dat ra cho nhirng nha lam luat

D{r liéu c6 gia tri nhung cac nén tang tryec tuyén lén lai thu dwoc ching ma khéng mat tién - ho
c6 nén tra tién cho ngudi dung khong?

Ho c6 nén bj cdm thu thap di liéu khéng? (Iam nhu vay thi dich vu nay c6 hoat déng dugc khdng
?)

Cé nén gidi han thém vé cach ho duoc phép sir dung dir liéu khéng? Vi du: cAm hop nhat véi cac
b6 dir liéu khac? (nhwng can lvu y ring nhitng hé théng dit liéu 16n ciling tao ra nhiéu gid tri cho
khach hang va xa hoi)

Quyén ty do hop ddng? Nhung sy mat can bang quyén luc ghé gém (tai x& Uber X khdng thé
nao thuong luong cac didu khodn khac nhau ... nhung liéu didu dé cé khac véi rat nhiéu linh vy
khac khong?)
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Quyén dich chuyén di¥ liéu: GDPR diéu 20

Quyén dworc lang quén GDPR biéu 17

Nhung lwu y: néu ban d3 twong tac véi ai dé thi twong tac d6 co thé s&
van con, ngay ca khi ban vira tré thanh [ngudi dung da bi xda]
(Liéu c6 thé x6a hoan toan mot thi gi d6 trén internet khong ?)

Art. 20 GDPR

Right to data portability

The data subject shall have the right to receive the personal data concerning him o her,
which he or she has provided to a controller, in a structured, commonly used and machine-
readable format and have the right to transmit those data to another controller without
hindrance from the controller to which the personal data have been provided, where:

(a) the processing is based on consent pursuant to point (a) of Article 6(1) or point (a) of
Article 9(2) or on a contract pursuant to point (b) of Article 6(1); and

(b) the processing is carried out by automated means,
In exercising his or her right to data portability pursuant to paragraph 1, the data subject
shall have the right to have the personal data transmitted directly from one controller to
another, where technically feasible.
Art. 17 GDPR
. g
Right to erasure (‘right to be

forgotten’)

1. The data subject shall have the right to obtain from the controler the erasure of personal
data concerning him or her without undue delay and the controller shall have the obligation
10 erase personal data without undue delay where one of the following grounds applies:

(@) the personal data are no longer necessary in relation to the purposes for which they

were collected or otherwise processed;

i

the data subject withdraws consent on which the proces:

g is based according to
point (a) of Article 6(1), or point (a) of Article 9(2), and where there is o other legal
ground for the processing;

z

the data subject objects to the processing pursuant to Article 21(1) and there are no

overriding legitimate grounds for the processing, or the data subject objects to the

processing pursuant to Article 21(2);

Canh tranh/chdng ddc quyén va nhirng nén tang I&n

The push to break up Big Tech, explained

There’s a pervasive feeling that the tech giants are too powerful ... but
they're also really good for consumers.

By Matthew Yglesias | @mattyglesias | mattevox.com | May 3, 2019, 8:10am EDT

f W [ sHare

Technology companies based in Seattle or Silicon Valley now account for five out of the five

most valuable companies in America, leading to a spate of commentary last year from

lawyers like Columbia’s Tim Wu to economists like Harvard’s Kenneth Rogoff arguing that

Big Tech has, in some sense, gotten “too big.” And in 2019, politicians are starting to listen.

One of these five, Microsoft, was the subject of considerable antitrust scrutiny in the late

1990s. Another, Google, has been hit by European antitrust regulators for major fines. But

Facebook's 'monopoly' must be split up,

US and states say in major lawsuits

Prosecutor says company has used power ‘to crushrivals’, with
allegations centered on acquisition of Instagram and WhatsApp

OC0E

oculus

FACEBOOK

A New York's attorney general said Facebook ‘has used its dominance and monopoly power to crush rivals®
Photograph: Anadolu Agency via Getty Images

The US government and a coalition of 48 states and districts have filed

parallel lawsuits against Facebook in a major antitrust offensive that accused

10
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Canh tranh/chdng ddc quyén va nhirng nén tang I&n

¢ Cé nén dugc tach ra khong ?

e Vidu: Google Search va Google Shopping — viéc st dung mét nén tang s& cé lgi cho nén
tang con lai

* RUiro vé trg cap chéo (viéc sir dung Google Search 1a mién phi vi thé duy tri né s& tén chi
phi cho cdng ty me Alphabet. Tuy nhién, ho thu dugc tién tir viéc cho phép quang céo)

e M@ hinh kinh doanh ma nhiéu nén tang kj thuat s8 thuwong ap dung 1a: 18y dit liéu théng
qua dich vy, ddm bao rang cac chi phi / diéu khodn hap dan dé nguoi dung st dung
nhiéu, sau d6 kiém tién tir viéc khai thac dir liéu!

+ Kho co thé cAm hoan toan viéc khai thac chéo nay ma khéng khién cho nhitng nén tang
kinh doanh bij té liét ! Sy Iwa chon kho khan cho cac co quan quan ly!

11
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